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IN THE 

United States Court of Appeals 

For the District of Columbia Circuit 


No. 10,831. 

Haywood J. Pough, a minor, by bis father and next friend, 
James L. Pough, and James L. Pough, Appellants , 

v. 

Capital Transit Company, a corporation, Appellee. 


No. 10,832. 

John Allen, Jr., a minor, by his father and next friend, 
John Allen, Sr., and John Allen, Sr., Appellants , 

v. 

Capital Transit Company, a corporation, Appellee. 


Appeal from the United States District Court for the 

District of Columbia 


STATEMENT OF THE CASE. 

Haywood J. Pough and John Allen, Jr., were both injure^ 
when a bicycle which they were both riding came into colli¬ 
sion with a south-bound bus of the Capital Transit Com¬ 
pany on 5th Street, N. W., south of Gresham Place, on Au¬ 
gust 5, 1946. 

Pough and Allen, through their respective fathers, insti¬ 
tuted separate suits. At pretrial, the defendant moved for 
consolidation of both cases for trial. Plaintiffs objected 
to the consolidation on the ground, among others, that their 
respective injuries would not be given separate and suffi- 
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cient consideration by this procedure. The pretrial judge, 
therefore, ordered the cases consolidated on the question of 
liability alone. 

Plaintiffs on numerous occasions moved various judges 
to order a different plan of trial. Each request was denied. 
The cases were then tried on eight days. There was marked 
conflict in the testimony concerning the manner in which 
the accident occurred. 

The defendant contended and the jury presumably so 
found that, as its bus was traveling south on 5th Street 
in a proper manner, the two boys on a bicycle darted out 
from a concealed alley at the same time its bus was passing 
and came into collision with the right front corner of the 
bus. 

The plaintiffs, on the other hand, contended that they 
traveled east down the alley to 5th Street at 2 or 3 miles 
an hour; that the alley was not hidden, but that 5th Street 
was clearly visible to them as they traveled; that there was 
no fence on the north side of the alley, nor was there any 
thick foliage on the land to the north of the fence. They 
said they stopped, or almost stopped, at the mouth of the 
alley and observed the defendant’s bus a block and a half 
or two blocks away; that the bicycle was then turned into 
5th Street and proceeded south; and that, while the two 
plaintiffs were so riding, close to the curb and without other 
traffic, parked or moving, the bus overtook them from the 
rear and struck them. 

At the conclusion of the testimony, all issues—credibility, 
negligence, contributory negligence, and last clear chance— 
were submitted to the jury, and that body returned a ver¬ 
dict on behalf of the defendant. 

Subsequent to verdicts adverse to them, the plaintiffs filed 
a motion for a new trial, in which it was charged that a 
juror who had sat on the case was guilty of misconduct 
sufficient to entitle them to a new trial. 

The charge of misconduct was based upon affidavit of 
Harold F. Gipe. The affiant recited that he had talked with 
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a Deputy Marshal assigned to the Municipal Court during 
the course of the trial; that the Marshal had informed 
Gipe that the Marshal’s wife was sitting on a jury, hear¬ 
ing a case involving a collision between a bus and two boys 
on a bicycle; that the wife had characterized the case as 
“a stinker” and had said that four years ago Offutt did 
not have any witnesses and now he has a lot of witnesses. 

The Court, at the hearing on the motion, made a full 
inquiry into the charges of misconduct. The oral testimony 
of all persons concerned was taken by the Court. At the 
conclusion of the testimony, the Court found that no mis¬ 
conduct had been shown by the plaintiffs. The Court 
further ruled that, even assuming that the juror had made 
the remarks alleged, which was not proven, this w^as not 
shown to have prejudiced the plaintiffs. The testimony 
at this hearing is contained in the Appendix to this brief. 

Deputy Marshal, Lee Wardell, testified that he had dis¬ 
cussed the case‘‘very briefly” with his wife. (A. 25). He 
said his wife had informed him that she was sitting on a 
case involving two boys on a bicycle struck by a bus. (A. 26). 
A few days later, the Marshal said, his wife had remarked, 
“There were a couple of your pals as witnesses today”, 
referring to the police officers whom she thought were 
known to her husband. (A. 28). Mr. Warded testified that 
he had no further conversation with his wife concerning the 
case. (A. 30, 31). 

lie said he had seen Officer Gipe in Municipal Court and 
had commented to Gipe that his wife was a juror in a case 
in which Gipe was a witness. (A. 31). He specifically de¬ 
nied the remark imputed in Gipe’s affidavit. (A. 35). Offi¬ 
cer Gipe, in testifying imputed the remarks to the Deputy 
Marshal and not to his wife. (A. 42). 

The juror, Dorothy Warded, was then called by the plain¬ 
tiffs. She testified that she did not “discuss the testimony 
or anything” with her husband. (A. 57). She stated she 
had commented to her husband that “Two of your buddies 
were on the witness stand today”. (A. 58). After Gipe 
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was identified as being one of the officers, the husband 
replied, “Oh yes, he is the fellow I got the red, white and 
blue pencil from”. This was the extent of the conversation 
between the two concerning the case. (A. 58-59). The 
juror denied making the statements attributed to her in 
Gipe’s affidavit. (A. 62, 67). She further denied that any 
conversation she had with her husband had any influence 
upon her in her deliberations on the case. (A. 79). 

The Court found that, at most, all that had been shown 
was an inadvertent mention of the case; that no attempt 
had been made to influence the juror, (A. 89); and that the 
charges of misconduct had not been proven. (A. 102). The 
Court further ruled that, even if statements attributed to 
the juror had, in fact, been made by her, there was no show¬ 
ing that this resulted in prejudice to the plaintiffs. (A. 102). 
The motion for a new trial was, therefore, overruled. 

Summary of Argument. 

1. No error resulted to the plaintiffs by limiting the con¬ 
solidation of their cases to the issue of liability. 

2. No error was committed in the court’s charge to the 
jury. 

3. The argument of defendant’s counsel was not unfair 
and was not misconduct. 

4. There was no error in refusing to award the plaintiffs 
a new trial on the unsupported charge of the misconduct of 
the juror. 

5. There was no misconduct on the part of defendant’s 
counsel pertaining to the alleged misconduct of the juror. 
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ARGUMENT 

L 

No Error Resulted to the Plantiffs by Limiting the Consoli¬ 
dation of Their Cases to the Issue of Liability. 

The plaintiffs’ objection to the form of consolidation in 
this case is addressed to the matter of damages. Since the 
jury has concluded that there was no liability on the part 
of the defendant, any error involving the question of 
damages is hardly appropriate. Underwood v. Capital 
Transit Co., U. S. App. D. C. , 183 F. 2d. 822. 

A large amount of discretion is imposed in the Trial Court 
concerning the matter of consolidation and, indeed, con¬ 
cerning the order in which issues of fact shall be presented, 
and the order of the trial in general. Bedser v. Horton 
Motor Lines , 122 F. 2d. 406. Since this case promised to 
be an extended one, and since actualities proved the correct¬ 
ness of that assumption, the Court, in the interest of the 
conservation of time, ordered that consideration of the 
damages sustained by the two plaintiffs be postponed until 
it could be determined whether there was any liability upon 
the defendant for which it would have to respond in dam¬ 
ages. 

The plaintiffs assert that evidence of injuries bore on 
the question of liability. The implication is left that the 
Court excluded such evidence, but the plaintiffs have not 
seen fit to produce in this Court a transcript of testimony 
necessary to support such an implication. In fact, the im¬ 
plication to the contrary, an inordinate amount of time dur¬ 
ing the trial was consumed by the plaintiffs in showing loca¬ 
tion, nature and extent of their injuries, for the purpose, 
announced by their attorney, of showing the place, force 
and manner of impact. Their injuries were shown to the 
jury. Witnesses were called to testify to the amount and 
location of blood on the street and to the distraught con¬ 
dition of the plaintiffs. 
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As has been indicated, the plaintiffs filed separate suits, 
but at the pretrial the defendant moved for their consolida¬ 
tion under Rule 42 (a), Federal Rules of Civil Procedure, 
on the grounds that they both grew out of the same acci¬ 
dent and both cases involved the same questions of law and 
fact. The plaintiffs objected to the consolidation because, 
so it was alleged, the seriousness of the injuries of each 
plaintiff was entitled to separate consideration. The Court, 
in view of the highly questionable existence of liability, 
ordered the cases consolidated upon that issue and, in con¬ 
formity with plaintiffs’ desire, ordered separate trials on 
the issue of damages. Ample authority for such action is 
contained in Rule 42 (b), F. R. C. P. Rule 42, along with 
Rules 20 and 21, dealing with matters of joinder, all repose 
discretion in the Trial Court in the matter of orders, such 
as are contested here. Unless there has been shown to be 
a clear abuse of that discretion, this Court will sustain such 
actions by the Trial Court. Ecker v. Potts, 72 App. D. C. 
174, 112 F. 2d. 581. In that case, the Trial Court had 
awarded a new trial on one of several issues in a will con¬ 
test. It was contended on appeal that the Court should 
have awarded a new trial on all issues and that it was im¬ 
proper to limit it to a single issue. This Court found ample 
authority for the Trial Court’s action in Rule 59 (a) of the 
Federal Rules of Civil Procedure. It was said that by that 
rule, “a new trial may be granted to all or any of the par¬ 
ties on all or part of the issues”. 

If that is a principle which may be applied to rulings 
subsequent to trial, there is no sound reason why issues 
may not be severed prior to trial. 

In the exercise .of sound discretion, separate trials on 
various issues have frequently been ordered. Richcnbacker 
Transportation Co. v. Penna. By. Co. (D.C. N.Y. 1942) 3 
F.R.D. 202; Woburn Degreasing Co. v. Spencer Kellogg 
and Sons (D.C. N.Y. 1941) 37 F. Supp. 311; Ross v. Service 
Lines (D.C. Ill. 1940), 31 F. Supp. 871; Clark v. Lowden 
(D.C. Minn. 1942), 48 F. Supp. 261; Karolkiewics v. Sche- 


7 


nectady (D.C. N.Y. 1939) 28 F. Supp. 343; Tague v. Dela¬ 
ware, etc. (D.C. N.Y. 1946) 5 F.R.D. 323, 326; Solo Prod¬ 
ucts Cory. v. Kayner Mfg. Co. (D.C. N.Y. 1950) 91 F. Supp. 
330. 

The authorities cited by the plaintiffs do not support 
their position. In fact, in the case of Richenbacker Trans¬ 
portation Co. v. Penna. Ry. Co., supra, cited by them, the 
plaintiff, conceiving a separate trial as to liability to be in 
its interest, rather than prejudicial, as here claimed, so 
moved the Court, and the Court ordered the issue of lia¬ 
bility to be tried separately. 

Since the matter was, therefore, within the discretion ojf 
the Trial Court, and since no prejudice has been demon¬ 
strated by the plaintiff to have resulted therefrom, no 
ground for disturbing the verdict and judgment below 
upon this issue exists. Rule 61, F.R.C.P. 


n. 

No Error Was Committed in the Court’s Charge to the Jury . 

The plaintiffs freely characterize the Court’s charge to 
the jury with such loose generalities as “incomplete”, 
“confusing”, “prejudicial”, “impossible for the jury to 
understand”, and “negative in its approach”. They add 
that the Court “improperly and unfairly” commented oh 
the evidence; that the arrangement of subjects was “illog¬ 
ical”; and that, concerning portions of it, “it would have 
been much better had thev never been given”. Character- 
izations of such a nature can best be answered by a reading 
of the charge, which will refute these loose and ill-founded 
criticisms more forcibly than can be done by contra-char¬ 
acterizations. The charge it set forth in the Appendix. 

It should be sufficient answer to these vague opinions to 
point out that the record is silent on the matter of objec¬ 
tion to any portion of the charge. It does not appear tha t 
these comments, so freely employed in the plaintiffs’ brier, 
were ever addressed to the Trial Court in the timely man- 
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ner required by Rule 51, F.R.C.P., which provides in perti¬ 
nent part: 

“No party may assign as error the giving or the 
failure to give an instruction unless he objects thereto 
before the jury retires to consider- its verdict, stating 
distinctly the matter to which he objects and the 
grounds of his objection.” 

This Court has repeatedly held that the failure to make 
specific complaint of the portions of the charge to which 
objection is made before the jury retires precludes a re¬ 
view of the charge in this Court. Frasca v. Howell, — U. S. 
App. D. C. —, 182 F. 2d 703; Feltman v. Norris, 84 U. S. 
App. D. C. 295, 172 F. 2d 289; Crockett Engineering Co. v. 
Ehret Magnesia Mfg. Co 81 U. S. App. D. C. 159, 156 F. 
2d 816; B. & 0. Railroad Co. v. Corbin, 73 App. D. C. 124, 
118 F. 2d 9. See also Palmer v. Hoffman, 318 U. S. 109, 
87 L. Ed. 645, 63 S. Ct. 477. 

The plaintiffs’ principal contention seems to be that the 
charge was negative in its approach. This is not true, as 
can be seen by a reading of the charge, but if the plaintiffs 
felt that such was the effect, it was something which could 
have readily been cured, had timely mention been made of 
it. Such was not done in the Trial Court. This was fatal. 
Palmer v. Hoffman, supra. 

The validity of a charge of this nature is to a great ex¬ 
tent predicated upon the evidence produced at trial. There 
was ample evidence for each principle of law alluded to in 
the Court’s charge. But the plaintiffs, for reasons best 
known to themselves, did not see fit to have the testimony 
transcribed. The plaintiffs were not only authorized to 
proceed in forma pauperis, but the Court granted their 
motion to have transcribed, at government expense, all 
portions of the proceedings included in their designation 
of record on appeal. The absence of a record, of course, 
permits a more liberal and diversified attack, but it should 
also indicate an absence of valid support for the charges. 

Where the plaintiffs, in their brief, attempt to specify 
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error, in almost every instance it is only necessary to poii|t 
out the inaccurate factual basis for their complaint. 

On page 9 of their brief, it is unabashedly stated, “No¬ 
where did the Trial Court instruct the jury as to the cir¬ 
cumstances under which the plaintiff(s) could recover’ 
Yet the charge discloses that, after instructing the jury op 
the principles of law involved, the Court, with expert even- 
handedness, did tell the jury under what circumstances i t 
would be appropriate to return a verdict for the plaintiffs. 
(A. 14-15). 

On page 10, the plaintiffs state that the Court defined 
evidence so as to include depositions. Yet the charge dis; 
closes as follows, (A. 2).: 

“I think I should say to you that evidence is what 
you have heard from the lips of witnesses who have 
appeared before you in open court, and documentary 
evidence, and exhibits which have been received in ev' 
dence, and the stipulations of counsel, and nothin 
else.” 
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The plaintiffs asserted on page 11 that the instructions 
on contributory negligence were not limited by the appli 
cation of the last clear chance doctrine. This argument is 
not true, as a reading of the portion of the charge dealin, 
with last clear chance will demonstrate, (A. 11). The Cour^; 
further said (A. 15): 

“If you find that the defendant has established by a 
preponderance of the evidence both of these elements 
(of contributory negligence), your verdict will be for 
the defendant, unless you find that the plaintiff(s) may 
recover under the doctrine of the last clear chance 
which I have already explained to you.” 


The plaintiffs on page 12 complain that the right-of-way 
provisions of the charge were not mollified by the obliga¬ 
tion to exercise due care, irrespective of right-of-way. The 
Court, however, said (A. 10): 

“Now the minor plaintiffs and the bus driver were 
at all times under the duty to exercise reasonable care, 
irrespective of the right-of-way.” 
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Other limitations of the same nature dealing with the 
right-of-way were made throughout the charge, (A. 10, 11, 
13, 14). 

Many other assertions are made by the plaintiffs with 
equal scant regard for a foundation in fact. Other por¬ 
tions of the charge are necessarily based upon the testi¬ 
mony. The plaintiffs have not provided this Court -with 
a record sufficient to permit it to pass upon their objections 
in this respect. They are, hovrever, equally unworthy in 
fact. 

They complain of the Trial Judge’s comment upon the 
evidence. The Court specifically stated that such com¬ 
ments were not to be considered by the jury as binding 
upon them. The Trial Court did nothing more than to re¬ 
cite the two theories under which the case was tried. There 
is not now a dispute about these facts. Moreover, the right 
of a Federal Judge to so comment is unquestioned. 

There is, therefore, a failure in the plaintiffs’ brief to 
support any assignment of error in the charge. The ver¬ 
dict and judgment below should not be disturbed upon this 
issue. 

m. 

The Argument of Defendant’s Counsel Was Not Unfair and 

Was Not Misconduct. 

The plaintiffs complain that defendant’s counsel in his 
summation to the jury characterized testimony in the plain¬ 
tiffs’ case as false and unworthy of belief. They complain 
of the “innuendo of misrepresentation”. 

There need be no response to this charge of misconduct, 
except a review of the record itself, which the plaintiffs con¬ 
veniently, to accommodate the amplitude of their charges, 
have not seen fit to place before this Court. Characteriza¬ 
tion of the testimony of many of the plaintiffs’ witnesses 
as false was fully intended by the defendant’s counsel and 
was amply justified by the complete impeachment of most 
of their witnesses. 
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When there is a basis in the evidence for such accusations, 
defendant’s counsel would have been derelict in his duty, 
had he not so charged. It was impossible to reconcile the 
testimony of plaintiffs’ witnesses with admitted physical 
facts. The source of their erroneous testimony seemed to 
be photographs which had been taken by plaintiffs’ coun¬ 
sel, which showed that the alley in question was plainly vis¬ 
ible, but which had been taken long after the accident 
Police photographs, taken on the very day of the accident, 
showing the bicycle still in the street, displayed an alley 
hidden from view by thick foliage. 

It need only be pointed out that one witness, Avelino, who 
had testified that he had observed many of the details of th|e 
accident, was shown by the time records of his employer 
to have been incapable of being on the scene of the acci¬ 
dent. This witness had the temerity to retake the witness 
stand and offer an excuse which was itself thoroughly dis¬ 
credited before the day was out. He stated that a fello - ^ 
employee had punched his time card for him on the day o[f 
the accident. The time records were again produced an(i 
showed that the fellow employee did not work on the dajp 
of the accident. The employee herself was called and de¬ 
nied punching the card. All of these matters were fresji 
in the minds of the jury. Plaintiffs complain that refer¬ 
ences to the false testimony were not given with particular¬ 
ity. This charge, like many others in the plaintiffs’ brie 
is unfounded in fact. 

IV. 

There Was No Error in Refusing to Award the Plaintiffs 
a New Trial on the Unsupported Charge of the Mis 
conduct of a Juror. 

The plaintiffs charge Juror Dorothy Wardell with such 
prejudicial misconduct as should have entitled them to a 
new trial. The plaintiffs in their brief seek to prove that 
the juror had a motive of revenge against plaintiff’s coun 
sel, based upon the fact that the juror’s husband was a 
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Deputy Marshal and that on an occasion seven years pre¬ 
viously Mr. Offutt had represented a man who had sued 
the Marshal. This is so far-fetched that it would merely 
dignify it to answer it. The alleged misconduct of the 
juror was fully examined by the Trial Court at the hear¬ 
ing on the plaintiffs’ motion for a new trial. Testimony 
was taken of Mrs. Wardell and her husband, Deputy 
Marshal Lee Warded. Both denied that they made the 
statements attributed to them in the affidavit of Officer 
Gipe. The matters referred to in the affidavit were clearly 
hearsay, and, when Officer Gipe himself testified, he did 
not attribute the alleged prejudicial remarks to the juror, 
but rather to the juror’s husband. The Court found, after 
hearing the facts, that there was insufficient proof that the 
juror had made the remarks allegedly attributed to her. 
It further found that no influence was exerted or was at¬ 
tempted to be exerted upon the juror. It further found, 
upon assuming that the juror had in fact made the remarks 
attributed to her, that no prejudice thereby resulted to the 
plaintiffs. Upon such findings, and by applying the prin¬ 
ciples of Buie 61, F.R.C.P., the Court denied the motion for 
a new trial. 

Thus, the Trial Court, in making careful inquiry into 
the matter, having determined that misconduct had not been 
proven and that prejudice had not resulted to the plaintiff, 
followed the procedure approved by this Court in Washing¬ 
ton Times Co. v. Bowner, 66 App. D. C. 280, 86 F. 2d. 836. 

In that case, one of the jurors informed the clerk of the 
Court and then the Trial Judge, that he had been ap¬ 
proached by an acquaintance who, after ascertaining that 
the juror was still on the jury and that the trial was still 
in progress, volunteered that he knew how he and the juror 
could make a lot of money. The Court examined the juror 
at length as to any possible effect the conversation might 
have had upon his ability to decide the case impartially. 
The juror assured the Court that the incident did not preju¬ 
dice his mind against either side. The defendants requested 
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a mistrial, which was denied. The incident subsequently 
formed the basis for a motion of the defendant for a new 
trial. The motion was overruled, and this Court affirmed, 
saying: 

“Whether a mistrial is to be declared or a new trial 
granted because of alleged misconduct of, or interfer¬ 
ence with, a juror, is a matter within the discretion <pf 
the trial court. Fullerton v. Government of the Caml 
Zone (C.C.A.) 8 F. 2d. 968; Kelly v. Moore, 22 Apo. 
D. C. 9, affirmed 196 U. S. 38, 25 S. Ct. 169,49 L. Ed. 376. 
We cannot say that there was any abuse of discretion 
in the instant situation. On the contrary, it appears 
from the record that the trial judge acted with com¬ 
mendable care in assuring himself that there was no 
prejudice to either side in the juror’s mind as a result 
of the episode.” 

All that was shown in this case was that the juror had 
passed a casual remark to her husband concerning the type 
of case she was sitting on and the identity of two of the wit¬ 
nesses. Nothing further was shown. As the Court ob¬ 
served, perhaps this was a technical violation of the Court's 
instruction not to talk to anyone about the case, but it wa s 
inadvertent and there was no indication that prejudice re¬ 
sulted. “We cannot wrap jurors in cellophane, you know. ” 
(A. 96) In assuming for the sake of argument that the 
juror had, in fact, made the statement attributed to he::, 
the court pointed out that there was a basis in evidence for 
this alleged comment, and no showing of a failure on her 
part to maintain an open mind. (A. 88) 

It would be fatuous, indeed, to engage in the assumption 
that jurors sitting in the Courts of the District of Colum¬ 
bia do not make passing references to the cases upon which 
they are sitting to the members of their families in the 
bosom of their household. That is, indeed, a scant ground 
upon which to attack a verdict. 

When such a conversation comes to the attention of the 
Court, the Court’s duty to the parties is discharged by 
making a careful inquiry to determine if any influence has 
been directed toward the juror. Having made the inquiry, 
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the ruling of the Trial Court on the matter is considered 
an exercise of discretion not to be lightly set aside. The 
Court in the instant case made findings of fact after hear¬ 
ing the testimony. Those findings should not be disturbed, 
unless clearly erroneous. Rule 52 (a), F.R.C.P. This 
Court has held that where there is positive testimony by 
the juror that conversations had with persons strangers 
to the case during the course of trial had no influence upon 
the juror’s ability to deliberate impartially, there is no 
error in refusing to grant a new trial upon the basis of 
such a conversation. Higgins v. U. S'., 81 U. S. App. D. C. 
371, 160 F. 2d 222. In that case, the mother of a defendant 
in a criminal trial sought to influence a member of the jury 
hearing it. The attempted influence was made the basis 
of a motion for a new trial, which was denied. This Court 
affirmed, saying: 

“The juror concerned testified she was in no way in¬ 
fluenced in the discharge of her duty as a juror by the 
statements allegedly- made to her by appellant’s 
mother, or by the disclosure of the fact that she had 
been seen in conversation with the latter. Nothing is 
shown to the contrary. We are therefore of opinion 
that the court correctly refused to award a new trial 
on this ground.” 

In Masseviberg, et al. v. TJ. S. (4 Cir.), 119 F. 2d. 62, it was 
urged that the trial court had erred in denying the motion 
for a new trial predicated upon certain improper comments 
made within the hearing of the jurors during a recess of 
the court. In an opinion by Judge Parker, it was said: 

“The denial of the motion for a new trial made on 
the ground of improper comments in the presence of 
the jury was also a matter resting in his sound discre¬ 
tion. Holmgren v. TJ. S., 217 U. S. 509, 521, 30 S. Ct. 
588, 54 L. Ed. 861, 19 Ann. Cas. 778; Mattox v. TJ. S., 
146 U. S. 140, 13 S. Ct. 50, 36 L. Ed. 917; Neiccomb v. 
Wood . 97 TJ. S. 581, 24 L. Ed. 1085; Sprinkle v. U. S. 
(C.C.A. 4th) 141 F. 811; Ader v. U. S. (C.C.A. 7th) 284 
F. 13. It appears that the learned and careful judge 
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who presided over the trial thoroughly investigated th|e 
facts with regard to the alleged improper comment^, 
and concluded that they could not have influenced the 
verdict, and an examination of the record with regard 
to this matter convinces us that he correctly and wisely- 
exercised the discretion reposed in him.” 


In Fullerton v. Government of the Canal Zone, 8 F. 2c|. 
968, the defendant in a criminal case filed a motion for la 
new trial supported by his affidavit tending to show that 
during the trial one of the Government witnesses made ^ 
damaging remark within the hearing of three of the jurorj;. 
The motion for a new trial was denied. In affirming this 
action, the Circuit Court of Appeals said: 


“Defendant filed a motion for a newr trial, supported 
solely by his own affidavit, on information and belie!', 
which tended to show that, during the trial, one of the 
government witnesses had remarked in the hearing of 
three of the jury, ‘Fullerton will have to go to jail'; 
further that one of the jurors had engaged in a discus¬ 
sion with an outsider regarding the case. It is not 
shown what this discussion amounted to. Other parts 
of the affidavit tended to show that some of the jury 
might have been prejudiced against the defendant be¬ 
cause of their employment by the Panama Canal. The 
affidavit at best is vague and indefinite. It appear;, 
how’ever, that the affidavit w'as received by the coujt 
and argument was had on the motion for a new trial 
before it w^as overruled. In the Mattox case, supra, the 
Supreme Court sustained error because the trial judge 
refused to receive affidavits and did not exercise his dis¬ 
cretion at all. That case is not in point here. The 
judge gave consideration to defendant’s affidavit and 
ruled against him. There w T as not any failure to exer¬ 
cise discretion, and, on the facts disclosed, this w T as 
not even an abuse of discretion. The assignment is 
without merit. Haws v. Victoria Copper Minina Co., 
160 U. S. 803, 16 S. Ct. 282, 40 L. Ed. 436; Hendrix y. 
TJ. S., 219 U. S. 91, 31 S. Ct. 193, 55 L. Ed. 102; Holt v. 
U. S 218 U. S. 251, 31 S. Ct. 2, 54 L. Ed. 1021, 20 Ann. 
Cas. 1138.” 
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Plaintiffs contend that the remark made by the juror 
showed that she had formed an opinion of the case before 
the testimony was completed. If true, this would not en¬ 
title the plaintiffs to a new trial, unless there was some 
reason for concluding that the juror -would be unreceptive 
to subsequent testimony. There was nothing in the remark 
to indicate that she would and there was no extrinsic proof. 
The refusal to grant a new trial upon this argument was 
likewise in accord with the authorities that have considered 
the problem. 

In McGuire v. Amyx, et al., 317 Mo. 1060, 297 S. W. 968, 
54 A.L.R. 644, a motion for a new trial w’as sought, but re¬ 
fused, where one of the jurors during the course of the 
trial made some comment indicating an unfavorable opin¬ 
ion about the case of the losing party. In affirming the 
action of the Trial Judge in denying the motion for a new 
trial, the Court said: 

“While the conduct of the juror was improper, it 
appears that no attempt w’as made to influence him. 
The claim of appellant is that the evidence show’s the 
juror had formed an unfavorable opinion of the plain¬ 
tiff’s case before the testimony in her behalf had been 
concluded. W T e think that many, if not all, jurors have 
impressions as the case proceeds. It is to be expected. 
These impressions may be and often are changed on a 
full hearing of the evidence and instructions by the 
court. The statements made by the juror w*ere inci¬ 
dental to the discussion about vaccinating the school 
children, and there is no indication of prejudice. He 
w’as not acquainted with the parties. We think the 
trial judge did not abuse his discretion, and this con¬ 
tention is overruled. (Citing numerous cases).” 

The rule applicable to situations similar to that alleged 
to have occurred in this case was very well expressed in 
State v. Baughman, 111 Iow’a 71, 82 N.W. 452: 

“If a juror inadvertently mentions the case, or in¬ 
dicates his convictions at the time being, to a person in 
no way connected writh the trial or interested in the 
result, and by wfliom no attempt to influence is made, 


it does not follow that, because of such opinion, he will 
turn a deaf ear to evidence subsequently given on the 
part of the defendant. Nothing said indicated per¬ 
sonal bias or prejudice, and, in the absence of any 
showing to the contrary, it cannot be fairly said thit 
any possible pride in an expressed opinion triumphed 
over the obligation assumed on entering the jury box 
to listen to and fairly weigh the whole evidence. What 
the juror said amounted to no more than an expres¬ 
sion of his notion that the evidence pointed to the de¬ 
fendant’s guilt, and that the defense would likely be 
unable to overcome it by any which might be produced. 
It was not necessarily calculated to impress the case 
on the juror’s mind in a different aspect than that 
made by the evidence. While his conduct is to be con¬ 
demned, it does not appear to have worked harm to the 
defendant. Misconduct does not entitle the defeated 
party to a new trial, unless it may be said to have in¬ 
fluenced the result. It may furnish ground for the 
juror’s punishment, but should not unnecessarily af¬ 
fect the parties to the suit, when entirely innocent of 
wrongdoing. A large discretion in the matter of de¬ 
termining the effect of misconduct of jurors is neces¬ 
sarily lodged in the trial court.” 

It is clear, therefore, from a review of the authorities 
elsewhere and from the previous decisions of this Court, 
that the Trial Court, having made inquiry into the charges 
of misconduct and having found that none existed to the 
prejudice of the plaintiffs, was correct in overruling the 
motion for a new trial. 


There Was No Misconduct on the Part of Defendant’s 
Counsel Pertaining to the Alleged Misconduct of the 
Juror. 

It is difficult to see how the point made by the plaintiffs 
concerning alleged knowledge of defendant’s counsel of tie 
alleged misconduct of Juror Wardell, should have entitled 
them to a new trial, when there was no showing of miscon¬ 
duct on the part of the juror. It is charged that defend- 
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ant’s counsel knew of this alleged misconduct before the 
trial was concluded and yet failed to bring it to the atten¬ 
tion of the Court. Plain tiff’s brief contains several mis¬ 
statements and half-truths concerning the actions of de¬ 
fendant’s counsel in this matter, which should not go un¬ 
challenged. These statements are unsupported by testi¬ 
mony and are, indeed, unsupported by facts apart from the 
testimony. It is stated at the bottom of page 18 of the 
plaintiffs’ brief that the juror in question had talked to 
Joseph Cullens, an employee of the Capital Transit Com¬ 
pany, who was assisting at the trial of the case. This is a 
clear mis-statement. Mr. Cullens was called as a witness 
and neither from his testimony nor from that of Juror 
Wardell was there any basis upon which to make a charge 
of this nature. The same disregard for facts is reflected 
at the top of page 19, wherein it is stated that the juror 
telephoned Mr. Boyd, defendant’s counsel, three times. 
The inference is left that these telephone calls occurred 
during the course of the trial. That inference is unjusti¬ 
fied by the facts and known to the plaintiffs’ counsel to be 
unjustified. No such contention was ever made below. 

The testimony before the Trial Court shows, not contra¬ 
dicted, that the juror communicated with Mr. Boyd after 
the trial was concluded and after she was discharged from 
further consideration in the case. (A. 69). Such commu¬ 
nication was prompted by more than feminine curiosity 
about charges of alleged misconduct hurled at her by Mr. 
Offutt (and subsequently found by the Court to be untrue). 
Although implying that such communications between 
juror and counsel constitute evidence of impropriety on 
the part of the latter, it is extremely noteworthy that 
plaintiffs’ attorney in making this point fails to state that 
Mr. Boyd was unwilling to discuss the matter with the 
juror until she had testified in Court. (A. 69). It is even 
more significant that plaintiffs’ attorney makes no refer¬ 
ence whatsoever to his own communication with the juror 
during the pendency of his motion for a new trial, in which 
communication, according to the juror, Mr. Offutt engaged 
her in extended conversation for about 45 minutes. (A. 69). 
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Mr. Boyd was informed by Mr. Cullens during the plain¬ 
tiffs’ case in rebuttal that “Gipe is here because Offutt is 
going to explode a bomb shell through him”. (A. 87). Mr. 
Cullens testified that he understood from Officer Gipe that 
the information which Gipe related to Cullens had been 
also communicated to Offutt. (A. 86). Mr. Cullens further 
testified that, when he reported to Mr. Boyd, Mr. Boyd 
thought the statement was “inconsequential”. (A. 83); 
and that he seriously questioned the authenticity of such 
a statement, coming as it did from Gipe, who, during the 
course of the trial, had manifested a spirit of friendship 
and cooperation with plaintiffs ’ counsel. Defendant’s coun¬ 
sel considered the matter to be nothing but a ruse to be 
taken advantage of should the verdict prove not to be to 
the plaintiffs’ liking. (A. 85). Such an opinion is still held 
by defendant’s counsel. It seems clearly supported by the 
testimony before the Trial Court. 

Information which came to defendant’s counsel was the 
rankest sort of hearsay, most ambiguous in meaning, and 
from a source not considered to be altogether reliable. 
Such information was considered to be available to plain¬ 
tiffs’ counsel. Subsequent disclosures proved the charge 
to be totally unfounded and indicated the correctness of the 
assumptions made by defendant’s counsel. 

CONCLUSION. 

The extensive array of complaints made by the plaintiffs 
in most instances are completely unsupported by any facts. 
They have not seen fit to produce a transcript of testimony 
in this Court. There is nowhere in the brief either factual 
or legal support for their contentions. For these reasons, 
and for the reasons heretofore set forth in detail, the judg¬ 
ment below should be affirmed. 

Respectfully submitted, 

Howard Boyd, 

Paul R. Connolly, 

Attorneys for Appellee. 
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Court’s Charge to the Jury. 


The Court (Pine, J.): Members of the jury, the time has 
now come in this trial for me to give you the principles of 
law applicable to this case. That is known as charging th<3 
jury. That is the Judge’s function, that is the Judge’s ex¬ 
clusive function. It is your duty to follow the law as tb; 
Judge gives it to you. The jury has its function, and their 
function is the fact-finding function. 

In finding the facts the jury is required to look exclu¬ 
sively to the evidence, and inferences reasonably deducible 
from the evidence. You may not speculate, and you may 
not guess, and you may not conjecture, but you have the 
exclusive duty of ascertaining the facts and applying the 
law as the Judge gives it to you to those facts, and reach¬ 
ing a proper conclusion. 

I have granted certain instructions, or prayers, as they 
are sometimes called, which counsel have requested, and as 
I go along I shall read them to you. They state the law 
with respect to the matters dealt with. There will prol> 
ably be some duplication in what I shall give you in my owa 
charge, and that contained in the requested instructions. 

Now if there is a duplication please bear in mind that tfie 
duplication is not intended for emphasis, but that the dupli¬ 
cation is almost inevitable, when certain prayers are coni- 
bined with the Judge’s general charge, in order for 
32 it to be coherent. 

Now the jury are of necessity the sole and exclu¬ 
sive judges of the credibility of the witnesses. That is, tl^e 
amount of credit which you will give to the testimony cjf 
each witness. And in determining credibility and in weigh¬ 
ing and evaluating the weight of the testimony of witnessed 
you will take into consideration the manner and demeanqr 
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of the witness on the witness stand, as they are frequently 
guides to a determination of whether or not the witness is 
telling the truth. You will take into consideration his 
memory, or lack of memory, and you will take into consid¬ 
eration his ability or lack of ability to hear and see those 
things about which the witness has testified; you will take 
into consideration his ability or lack of ability to express 
to you in words what he has seen or heard, and you will 
take into consideration any bias or prejudice which the 
witness may have shown which may have colored or dis¬ 
torted his testimony; you will take into consideration any 
interest which the witness has in the outcome of the trial 
which may have distorted or colored his testimony; you will 
take into consideration contradictions, if any, between what 
the witness said on the witness stand and what he testified 
to in this case on prior occasions. You will take into con¬ 
sideration all those other factors which reasonably prudent 
people consider when they determine whether or not 
33 a statement made under oath is true or not true. 

When I say to you that you must decide this case 
solely on the basis of the evidence, and inferences reason¬ 
ably deducible from the evidence, I think I should say to 
you that evidence is what you have heard from the lips of 
witnesses who have appeared before you in open court, and 
documentary evidence, and exhibits which have been re¬ 
ceived in evidence, and the stipulations of counsel, and 
nothing else. 

Now, what counsel have stated to the jury in their sum¬ 
mations, and what I may say to you or have said to you dur¬ 
ing the charge is not evidence. The evidence is what I have 
just told you and nothing else. 

Now, in determining the facts, and in performing your 
duty as jurors, you will not let sympathy or prejudice or 
emotion of any kind influence you. Bear in mind that you 
are a fact-finding body, and you will approach your task 
and perform your task unemotionally and objectively, and 
reach a fair and just and impartial verdict, both to the 
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plaintiffs and to the defendant who stand alike before you, 
in the eyes of the law. 

There has appeared before you one witnes who would 
probably fall in the category of an expert witness. 

You are instructed that a person who by education, study 
and experience, has become an expert in any art, science 
or profession, and who is called as a witness may give 

34 his opinion as to any such matter in which he is 
versed and which is material to the case. You 

should consider such expert opinion and should weigh the 
the reasons, if any, given for it. While you are not bound 
by such an opinion, you may not disregard it if it is reason¬ 
able and probable. You may give it such weight as you 
deem it entitled to be given, whether that be great or slight, 
and you may reject it, if in your judgment the reasons 
given for it are not sound. 

In determining the issues in this case you should not con¬ 
sider sympathy or prejudices for or against either of the 
plaintiffs: You are not to guess or speculate. 

The jury are instructed that you are not to engage in 
speculation, guess or conjecture in reaching your verdict. 
In agreeing upon a verdict, you must base your verdict 
upon proven facts, reasonable inferences drawn from 
proven facts and you will consider all the evidence which 
has been introduced during the trial. 

Now, during the trial certain objections have been made 
to questions by different counsel, and certain rulings hav^ 
been made by the Court. These concern questions of law 
with which you have no concern, and you should draw n<^ 
inferences whatsoever on account of the objections and the 
rulings of the Court. 

Now, as I go along, I shall probably comment upon the 
evidence adduced at the trial. In doing so, I want( 

35 you to understand that it is not for the purpose of 
influencing your judgment or emphasizing any par¬ 
ticular point but solely for the purpose of assisting yori 
in deciding the issues which you are called upon to decide. 
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and assisting you in marshaling and arranging the facts. 

You should give the summations of counsel your careful 
and serious consideration, so far as you find them to be 
logical and reasonable, but you should consider them in the 
light of the fact that each represents the views of counsel 
as to his particular side of this case. 

You are instructed that if the Court has said or done any¬ 
thing which has suggested to you that he is inclined to 
favor the claims or position of either party, you will not 
permit yourself to be influenced by any such suggestion or 
action of the Court. 

I have not expressed nor intended to express, nor have 
I intimated nor intended to intimate any opinion as to what 
witnesses are or are not worthy of credence; what facts are 
or are not established; or what inferences should be drawn 
from the evidence adduced. If any expression of mine has 
seemed to indicate an opinion relating to any of these mat¬ 
ters, I instruct you to disregard it. 

I hope counsel will go along with me as I read these 
prayers and make sure when I am through I have read all 
that I granted, and that I have not unintentionally 
36 omitted any, which I shall endeavor not to. 

If you believe that any witness has wilfully testi¬ 
fied falsely as to any material fact upon which he could not 
be reasonably mistaken, you have the right to reject all or 
any of the testimony of that witness. This rule of law 
does not prevent you from giving weight to such parts of 
the testimony of any such witness as you may find to be 
trustworthy and reliable. 

If any witness has testified that he looked but did not 
see what you find was clearly visible had he looked, then 
you are at liberty to reject his testimony that he looked 
but did not see, because human experience supports the in¬ 
ference that when one looks in the direction of an object 
clearly visible, he sees it. 

If, in commenting upon the evidence, my statements are 
in conflict with your recollection, it is your recollection that 
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governs, and not mine; and if counsel in their summation^ 
have made statements of the evidence which are in conflict 
with your recollection, it is your recollection that governs 
and not theirs. 

Now the party who asserts the affirmative of an issue 
must carry the burden of proving it. This burden of proof 
is established by a preponderance of the evidence, which i^ 
determined, not alone by the greater number of witnesses 
who have testified to a particular state of facts. It 

37 means that the testimony on behalf of the party car^ 
rying the burden must have greater weight in your 

estimation, have a more convincing effect than that opposed} 
to it. If you believe that the testimony on any essential 
point is evenly balanced, then your finding as to that point: 
must be against the party carrying the burden of proof. 
The term preponderance of the evidence means such evi¬ 
dence as, when weighed with that which is opposed to it* 
has the more convincing force, has the greater weight in 
your estimation. 

The plaintiffs therefore in this case have the burden of 
establishing the essential elements of their respective 
claims by a preponderance of the evidence. The defendant, 
so far as the defense of contributory negligence is con¬ 
cerned, that being an affirmative defense, has the burden 
of establishing the essential elements of contributory negli¬ 
gence by a preponderance of the evidence. 

Your consideration of whether the plaintiffs have car¬ 
ried the burden of proof is not to be determined by the 
mere number of witnesses called by one side or the other. 
The issues in this case should be determined by your find¬ 
ings based upon the consideration of all the evidence, ac¬ 
cording to the testimony of each witness only such weight 
as you find it may deserve. The testimony of one witness, 
if believed by you, is sufficient to establish any fact in dis¬ 
pute, notwithstanding a number of witnesses to the con¬ 
trary. 

38 The burden of proof is upon the plaintiffs to estab¬ 
lish that the accident in this case was proximately 
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caused by the alleged negligent operation of the bus. Un¬ 
less you find that the plaintiffs have carried this burden, it 
is your duty to return a verdict for the defendant. 

Now the plaintiffs in these cases are four in number, the 
Allens, father and son, and the Poughs, father and son. 
The fathers are suing for damages on account of medical 
expenses and loss of services of their minor sons. The sons 
are suing for damages on account of personal injuries re¬ 
ceived. You are not called upon to determine the amount 
of damages to any of the plaintiffs, and you will not con¬ 
sider damages in reaching your decision. Damages are not 
involved in this case. The sole question for you to deter¬ 
mine is the question of liability, that is, whether or not the 
defendant is liable to the plaintiffs or any of them, for dam¬ 
ages. 

Now you will consider the case of the two Allens together, 
and the case of the two Poughs together, for you may not 
render a verdict in favor of or against one of the Allens 
without rendering the same verdict in respect to the 
other plaintiff, Allen, and you may not render a verdict in 
favor of or against one of the Poughs without rendering the 
same verdict in respect of the other plaintiff, Pough. Your 
verdict as to each father should be the same as your 
39 verdict as to his son. 

However, the case of the Allens, and the case of 
the Poughs is each entitled to your separate consideration, 
and you will render a verdict on each case separately, and 
reach your verdict on each case separately under these 
instructions. 

There is no dispute that the plaintiffs were on a bicycle 
which collided with defendant’s bus. The dispute initially 
arises out of whether or not the collision was proximately 
caused by the negligence of the bus driver, without which 
the plaintiffs cannot recover. 

The mere happening of an accident does not create lia¬ 
bility. There is no presumption of negligence whatsoever 
which arises from the mere happening of the accident in 
this case. 
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Now what is negligence? Negligence is the failure to 
exercise reasonable care. Reasonable care is that degree 
of care which a person of reasonable prudence and foresight 
would exercise under the same or similar circumstances. 
Stated another way, negligence is the doing of some afct 
which a reasonably prudent person would not do, or the fail¬ 
ure to do some act which a reasonably prudent persdn 
would do, actuated by those considerations which normally 
regulate the conduct of human affairs. 

Now that general rule is a rule applicable to adults, 

40 and is modified to some extent in the case of thoke 
who are known in law as infants. 

In this case the plaintiff John Allen, Jr., was a child four¬ 
teen years of age at the time of this accident, and you aije 
instructed that a child is not held to the same standard of 
conduct as an adult, and is only required to exercise that 
degree of care which ordinarily is exercised by children df 
like age, mental capacity and experience. There is no pre¬ 
cise age at which, as a matter of law, a child comes to be hel^L 
accountable for his actions by the same standard as applie|s 
to an adult. It is for you to determine the mental capacity 
and experience of John Allen, Jr., and whether his conducjt 
was or was not such as might reasonably have been ex¬ 
pected from a child of like age, capacity and experience, 
under the same or similar circumstances. 

Generally speaking, the plaintiffs’ contention is that the 
bus driver in approaching the scene of the accident was neg¬ 
ligent, in that he was driving at an unreasonable rate of 
speed, did not maintain a proper lookout, failed to sound a 
warning signal, did not keep his bus under reasonable con¬ 
trol, and violated certain traffic regulations, and that hik 
negligence proximately caused the collision. 

The defendant denies that the bus driver was negligent 
in any of these respects and as an alternative defense— 
which is permissible under the rules of law and 

41 which, if established, absolves defendant from lia¬ 
bility—contends that if he was negligent in any of 
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these respects, plaintiffs were guilty of negligence which 
contributed in proximately causing the collision, in that in 
operating the bicycle they did not stop before entering 
Fifth Street, did not keep a proper lookout, did not yield 
the right of way to vehicles on the highway and did not keep 
a proper control of the bicycle, and violated certain traffic 
regulations. 

Now this defense of contributory negligence involves de¬ 
termination by you of whether the bicycle was under the 
exclusive control of one or both of the minor plaintiffs, and 
if only one, which one, because the defense of contributory 
negligence is not available against one who had no control 
over the operation of the bicycle. 

Now the traffic regulations which I am about to read to 
you, and I will ask counsel to check with me as I read the 
regulations, to make sure that I read all that I agreed to 
at the conference at the bench, are applicable to this case. 

The first one is Section 22(b): 

“No person shall drive a vehicle upon a highway at a 
greater speed than is reasonable and prudent, having due 
regard to the traffic, surface, and width of the highway, and 
any other conditions then existing. 

42 “ (c) The speed of any vehicle on any street, high¬ 

way, or bridge in the District of Columbia shall not 
exceed 25 miles per hour. ,, 

Section 25(b): 

“The driver of a vehicle overtaking another vehicle pro¬ 
ceeding in the same direction shall pass to the left thereof 
at a safe distance and shall not again drive to the right side 
of the highway until safely clear of such overtaken vehi¬ 
cle.’’ 

Section 29(a): 

“An operator shall, when operating a vehicle, give his 
full time and attention to the operation of the same.” 

Section 5(b): 

“Vehicles emerging from alleys, garages, driveways or 
places of business or storage shall stop, and then yield the 
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right of way to pedestrians before crossing the sidewalk. 

That is Section 5(b) and I shall now read the companion 
or supplementary section to that, which is section 28(d), 
and it has to do with vehicles entering a public highway 
from an alley: 

“(d) The driver of a vehicle entering a public highway 
from an alley, a private road, or driveway shall yield the 
right of way to all vehicles approaching on such public 
highway. ” 

43 Section 40: 

“No operator of any bicycle, motor bicycle dr 

motorcycle when upon a highway shall carry any other 
person upon the handle bars or frame of any such vehicle, 
nor shall any person so ride upon any such vehicle nor 
shall any motorcycle be used to carry two or more persons 
unless such motorcycle is equipped—” 

That has nothing to do with this case. 

Mr. Boyd: That is the motorcycle portion. 

The Court: That is the motorcycle portion. 

Now you will notice that there is a prohibition against 
carrying persons upon the handle bars or frame, of the 
bicycle, but a luggage carrier would not come within the 
purview of that prohibition. 

Not if you find that the bus driver or the plaintiffs dr 
either of them operated his vehicle—and a bicycle is a ve 
hide within the purview of the regulations—in violatidn 
of any of these traffic regulations, then they are guilty of 
negligence as a matter of law, but a violation of these regu¬ 
lations has no significance unless it proximately caused the 
collision. 

As you will notice, one of the provisions -provides thdt 
the driver of a vehicle—and, as I have said, a bicycle is a 
vehicle within the purview of the regulations—en- 

44 tering a public highway from an alley shall yield the 
right of way to all vehicles approaching on sudh 

highway. 

Mr. Boyd: You did not read 23(a). 
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The Court: I am sorry, I should have read that. 

This is 23(a): 

4 ‘Vehicles shall be driven upon the right half of the 
highway, and the driver shall drive as closely as practica¬ 
ble to the right-hand edge of the curb of the highway.’’ 

Now have I read them all, gentlemen? 

Mr. Offutt: Did you read 28(d) ? 

The Court: This is 28(d): 

‘ ‘ The driver of a vehicle entering a public highway from 
an alley, a private road or driveway, shall yield the right 
of way to all vehicles approaching on such public high¬ 
way.” 

This traffic regulation giving such right of way, however, 
is relative and not absolute, and must be applied in the 
light of the circumstances of each case. The operator of 
a vehicle upon a city street must at all times exercise rea¬ 
sonable care to prevent injury to others, and that applies 
with equal force to the operator of a vehicle entering a 
public highway from an alley, and one approaching an 
alley on a public highway. Now, the minor plaintiffs and 
the bus driver were at all times under the duty to 
45 exercise reasonable care irrespective of the right of 
way. The right of way gives the operator of no 
vehicle the right to continue on his way heedless of danger 
to others, and the minor plaintiffs and the defendant had 
the duty, irrespective of any right of way, to exercise rea¬ 
sonable care. Furthermore, in this connection, you should 
determine whether, under the facts, the right of way regu¬ 
lation is applicable in this case, that is, whether the col¬ 
lision occurred just as they were emerging from the alley 
or whether they had safely emerged, made the turn and 
were proceeding southward on Fifth Street when they were 
struck. In the first case the regulation would be applicable, 
and in the second case it would not. There is a conflict in 
the evidence on this point. 

You are instructed that the bus had the right of way 
over any bicycle entering Fifth Street from the alley. If 


11 


you find that the bicycle involved in this case failed i;o 
yield the right of way to defendant’s bus, and that such 
failure was the sole proximate cause of the accident, then 
your verdict must be for the defendant. 

In operating his bus in the proximity of the alley the bus 
driver had the right to assume, until circumstances would 
have suggested the contrary to a reasonably prudent pe r¬ 
son, that all vehicles, including bicycles, emerging from the 
alley would yield the right of way to the bus. 

To elucidate a little further, the driver of a vehi- 

46 cle entering a public highway from an alley must 
look to see whether any approaching traffic is nea r 

enough to prevent him from safely proceeding, and if nor e 
is near enough, if properly operated, to make it unsafe to 
proceed, he may rightfully do so. 

The plaintiffs in this case rely upon a doctrine which is 
known as the last clear chance, which has been referred to 
in the concluding argument. You need not concern your¬ 
self with this doctrine of last clear chance unless and until 
you first shall have found that in the evidence leading up 
to the accident in question both the plaintiffs and the de¬ 
fendant were guilty of negligence—and when I say plain¬ 
tiffs, I mean the infant plaintiffs in this case. Should you 
find this to be the fact, then the doctrine of last clear chance 
may be invoked if you further find from the evidence that 
the following four elements existed: 

1. That the plaintiffs were in a position of danger. 

2. That the plaintiffs were oblivious to danger or unable 
to extricate themselves from a position of danger. 

3. The defendant, driver of defendant’s vehicle, was 
aware, or by the exercise of reasonable care should have 
been aware, of plaintiffs’ danger and obliviousness or li¬ 
ability to extricate themselves from danger. 

4. That the driver of the defendant’s vehicle, with the 

means available to him, was able to avoid striking 

47 the plaintiffs after he became aware, or should have 
become aware, of their danger and obliviousness or 
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inability to extricate themselves from danger, and failed 
to do so. 

If under the instructions which I have given you, you 
find that it is appropriate to consider the doctrine of last 
clear chance, and if you further find that each of the four 
elements existed with respect to the accident in question, 
then the negligence of the plaintiffs would not bar them 
from recovery. 

Now, so far as contributory negligence is concerned, if 
you find that the infant plaintiff, Allen, had exclusive con¬ 
trol of the bicycle, any contributory negligence in its oper¬ 
ation on his part cannot be attributed to the plaintiff Pough, 
and if on the other hand you find that Pough had exclusive 
control of the bicycle, any contributory negligence on his 
part in the operation cannot be attributed to Allen. 

But if you should find that Allen and Pough jointly had 
exclusive control of the bicycle and were operating it to¬ 
gether with the control in both of them jointly, then the 
contributory negligence, if any, of one may be attributed 
to the other. 

In this connection you will recall the testimony of the 
two infant plaintiffs, that the control was in Allen, and 
also the testimony of the witness McEachin that Pough 
peddled and Allen was on the cross-bar or the handle bars. 

The jury are instructed that the proximate cause 
48 of any injury is that cause which, in natural and 
continuous sequence, unbroken by any efficient inter¬ 
vening cause, produces the injury, and without which the 
result would not have occurred. It is the efficient cause— 
the one that necessarily sets in operation the factors that 
accomplish the injury. It may operate directly or by put¬ 
ting intervening agencies in motion. This does not mean 
that the law seeks or recognizes only one proximate cause 
of an injury, consisting of only one factor, one act, one 
element of circumstance, or the conduct of only one per¬ 
son. To the contrary, the acts and omissions of two or 
more persons may work concurrently as the efficient cause 
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of an injury, and in such case each of the participating acis 
or omission is regarded in law as the proximate cause. I 
have made that explanation because I told you at the be¬ 
ginning that you would hear the term proximate cause anld 
that before I finished I would give you the definition. 

Now, any person who without negligence on his part is 
suddenly confronted with unexpected and imminent danger 
or circumstances which created a reasonable apprehension 
of imminent danger to himself or to others, he is not ex¬ 
pected nor required to use the same judgment and prudence 
that is required of him in the exercise of ordinary care iii 
calmer and more deliverate moments. His duty is to exer¬ 
cise only the care that an ordinarily prudent person would 
exercise if confronted with the same unexpected 
49 danger, under the circumstances. If at that mo¬ 
ment he does what appears to him to be the bes^ 
thing to do, and if his choice and manner of action are the 
same as might have been followed by an ordinarily pru¬ 
dent person under the same conditions, he does all that the 
law requires of him, although, in the light of after-event^, 
it should appear that a different course would have beeh 
better and safer. 

This rule that I have just stated to you applicable to 
adults is likewise modified in the case of infants in th^ 
same manner and to the same extent as the negligence rul^ 
applicable to adults is modified, as I have explained tha^ 
to you. 

The crucial point in this case, as I view it, although you 
are not bound in any way by my view, is whether the infant 
plaintiffs had emerged from the alley, turned south, and 
had gotten into Fifth Street south of that part of Fifth 
Street which is adjacent to the alley, and were proceeding 
in a southerly direction when they were struck by the busj 
or whether the infant plaintiffs emerged from a partly 
hidden or concealed alleyway into the path of the bus or 
side of the bus at such speed and in such manner that the 
bus driver in the exercise of reasonable care could notl 
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avoid the collision. That, in my judgment, is the main point 
in the case. You will recall the testimony of the 

50 plaintiffs that as they approached the mouth of the 
alley they slowed down, that they looked and saw 

the bus proceeding in a southerly direction some distance 
up Fifth Street, and that they emerged from the alley and 
had gotten some distance on Fifth Street when they were 
struck by the bus. You will recall the testimony of the bus 
driver that as he came to the alley the first intimation he 
had that anything happened was that he heard something 
sliding, like a tire or something, and that he did not know 
what it was, that he applied his brakes, and stopped and 
looked back and saw these two boys in the street. 

We also have the testimony of plaintiffs’ witnesses and 
the testimony of the plaintiffs as to the speed of the bus, 
and as to the position of the bus after the collision, and 
the testimony of the police as to the position of the infant 
plaintiffs and the bicycle after the collision, and the marks 
on the street and in the alley. The testimony as to where 
the bus stopped may be considered by you as bearing on 
speed. 

The testimony in respect of these matters and in many 
other respects, is conflicting, and it will be necessary for 
you to weigh and evaluate it in reaching a correct conclu¬ 
sion on the facts, and then apply the law as I have given 
it to you. 

You will recall that I said that there were certain essen¬ 
tial elements of the case which must be established 

51 by a preponderance of the evidence. The essential 
elements of the claim of each of the plaintiffs and 

as I have said, you will consider each separately, are as 
follows: 

That the defendant was negligent in one or more of the 
respects I have stated, and that such negligence proxi- 
mately caused the accident. 

If you find that either or both of these elements has not 
been established by a preponderance of the evidence, your 
verdict must be for the defendant. 
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If you find that both of these elements have been estab¬ 
lished, by a preponderance of the evidence, then your ver¬ 
dict will be for the plaintiff unless the defendant has estaty 
lished its defense of contributory negligence. 

Now the essential elements of this defense of contribu^ 
tory negligence, which I told you the defendant is required 
to establish, and the burden is upon it, are these: 

First, that the infant plaintiff was negligent in one or 
more of the respects I have stated, and that such negligenc^ 
contributed in proximately causing the collision. 

If you find that the defendant has failed to establish by 
a preponderance of the evidence either of these elements, 
then your decision on the issue of contributory negligence 
will be in plaintiff’s favor. 

If you find that the defendant has established by a pre¬ 
ponderance of the evidence both of these elements, 
52 your verdict will be for the defendant, unless you 
find that the plaintiff may recover under the doc¬ 
trine of the last clear chance which I have already explained 
to you. 

Now your verdict in this case with respect to the Allens, 
will be one of the following: 

For the plaintiffs or 

For the defendant. 

Your verdict with respect to the case of the Poughs will 
be one of the following: 

For the plaintiffs or 

For the defendant. 

As you know, your verdict must be unanimous, and when 
you go to your jury room you will first elect your foreman 
who will preside over your deliberations and see that each 
of you has a reasonable opportunity to express his views. 
When you reach your verdict, you will make that fact 
known to the Deputy Marshal in whose custody you will be, 
and he will inform me and I shall assemble counsel and re¬ 
ceive your verdict. Your verdict will be announced through 
your foreman, unless the jury be polled, in which event 
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each of you will be required to personally announce your 
verdict. 

You may take the case and proceed to deliberate upon 
your verdict. 

Any objections? 

Mr. Boyd: I have none. 

53 Mr. Offutt: I have some, if Your Honor please. 
The Court: Come to the bench. 

54 May 25, 1950 

Discussion on Prayer No. 15 for Plaintiff, on Last Clear 

Chance. 

The Court: I will grant it as amended to apply to both, 
Mr. Offutt. Do you wish me to amend it or will you do it? 
Mr. Offutt: Your Honor might as well do it. 

The Court: Very well, I will grant it as amended, to 
apply to both. Do you wish it to apply to both? 

Mr. Offutt: Yes, Your Honor. 

The Court: Very well, I will grant it as amended, to 
apply to both. 

*•*•*••••• 

Testimony on Motion for New Trial 

95 The Court. What do you have to say to that prop¬ 
osition, about receiving the testimony of these ju¬ 
rors, Mr. Boyd? 

Mr. Boyd. I think it is appropriate for Mr. Offutt to 
offer evidence to show that the jury was subjected to out¬ 
side influence. I think the courts are unanimous in holding 
you cannot invade the secrecy of the jury room itself to 
show what went on in there; and if Mr. Offutt proposes to 
show what went on in the jury room, I object to that. If 
he has any evidence to show any jurors were subjected to 
outside influence, I think it would be appropriate for the 
Court to receive it. 

The Court. That is my view of the law, Mr. Offutt. I 
will receive any evidence you have showing outside influ¬ 
ence. 
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Mr. Offutt. All right, Your Honor. 

Mr. Gipe. I understand he is right across the street, and 
in the meantime we can get someone else. May I step t|) 
the door? 

The Court. All right. 


Whereupon Alice Scott Werner, called as a witness by 
counsel for plaintiffs, and being first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 

By Mr. Offutt: 


Q. Mrs. Werner, what is your full name? A. Alice Scott 
Werner. 

96 Q. And you live at 5336 Colorado Avenue, North¬ 
west? A. Right. 

Q. And I believe you were a member of the jury which 
sat in the case of the two boys who were riding a bicycle 
back in May or June—anyway, which was tried in this 
Court during the last term. A. I was, from May 2 t^) 
June 5. 

Q. Mrs. W T erner, did you know Mrs. Wardell? A. Only 
by being acquainted with her as a juror. 

Q. And during the deliberations of the jury, when you 
left the courtroom and retired to the jury room, did Mrs. 


W T ardell make any statement of any kind? 

Mr. Boyd. I object to that, if Your Honor please. 

The Court. Sustained. 

Mr. Offutt. Does Your Honor rule that any statement 
which she made, Mrs. Wardell— 


The Court. I have already told you my view on the law. 


Mr. Offutt. You will have to hew to that line. 

Mr. Offutt. If Your Honor please, may I cite the same 
authorities Mr. Boyd cited? 

The Court. You may cite whatever you wish. 

Mr. Offutt. In a Washington Times case the judge ex¬ 
amined the jury at length as to the possible effect of a 
conversation upon a juror’s mind. The reason why I want 
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to ask this juror is because we can examine the juror whom 
I accuse of improper conduct from now until dooms- 

97 day and the juror may deny any effect upon his 
mind. But if the juror in the jury room said some¬ 
thing at that time—and that is the time we are talking 
about, what his mind was then and not now—then Your 
Honor can determine the fact as to whether or not the 
mind of the juror was affected. It would be impossible at 
this late date to know what the mind of the juror was, un¬ 
less the mind of the juror is exposed to the Judge, what 
the true content of the mind was; and the best evidence 
would be what the juror says at the time. 

The Court. I have ruled on the question. 

Mr. Offutt. All right, sir. Then that goes to any con¬ 
versation the juror had? 

The Court. Mr. Offutt, I think you had better conduct 
your case in your own way. 

Mr. Offutt. All right. 

By Mr. Offutt: 

Q. Can you tell us anything unusual about the physical 
condition of the juror Wardell that you observed during 
the deliberations of this trial? A. No. She complained of 
having trouble with her eyes. 

Q. And did Juror Wardell, to your observation, en¬ 
deavor in any way to influence any other juror by referring 
to the number of witnesses that the plaintiffs produced 
some four years after the accident happened, and there be¬ 
ing no witnesses at the time of the accident? 

98 Mr. Boyd. I object to that, unless Mr. Offutt 
places the time this alleged conversation takes place. 

If he means in the jury room, I submit it is not proper to 
bring it out through this witness. 

Mr. Offutt. I mean in the jury room. 

The Court. ^ If you mean that, I sustain the objection. 

Mr. Offutt. The only reason I ask is I don’t want to go 
outside Your Honor’s ruling. 
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By Mr. Offutt: 

Q. Did the juror Wardell, to your observation and 
knowledge, at any time during the trial—I mean around 
the courthouse here—outside the jury room, and before the 
jury deliberated, have any contact with her husband? A, 
No, not to my knowledge. 

Q. I see. Did you know her husband was a United States 
marshal at any time during the course of the trial up until 
before the verdict was returned? A. Not until about two 
days before the verdict was returned did I know her hus¬ 
band was a marshal. 

Q. Did the juror Warded, to your observation, have her 
eyes closed for any appreciable time during the trial, be¬ 
fore the jury retired for its deliberations? 

Mr. Boyd. I object to this on two grounds. One, this is 
not a subject of motion for new trial, and therefore 
99 it comes too late. No. 2, Mr. Offutt has stated to 
this Court in his argument, before calling this wit¬ 
ness, that he observed that condition himself as did others 
during the course of the trial. I think the law is well set¬ 
tled that he cannot observe something of a juror during 
the course of the trial and wait to see if the verdict is to 
his liking and then complain of it afterwards if the verdict 
is not to his liking. 

The Court. Sustained. 

Mr. Offutt. If you observe something, if you see some¬ 
one close their eyes, you don’t have reason to believe from 
that observation that they have some ailment of the eyes 
and are actually treating it. And I propose to show that 
this woman had some condition of the eyes and was treat¬ 
ing it with argyrol and putting it in during the day, until 
after the verdict was returned; and that discovery came 
after the affidavits were filed. 

The Court. Sustained. 

Mr. Offutt. 

Mrs. Wardell, it will be shown, had been taking medicine 
for her eyes, and the jurors in the jury room kidded her 
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about being asleep during the trial, and she denied she had 
been asleep during the trial but was having trouble with 
her eyes and that was the reason she was closing her eyes 
during the trial. 

I will make a proffer to prove by Mrs. Wardell that she 
was in fact having trouble with her eyes and putting argy- 
rol in them morning and night, and that is the reason she 
had to close her eyes, because the light hurt them 

102 and she was having a great deal of trouble with them 
all during the trial. 

Mr. Boyd. I object to that which he proposes to show 
as having taken place in the jury room. 

The proffer in regard to the juror having trouble with 
her eyes is irrelevant and I object to it on that ground. 

The Court. Sustained. 

Mr. Offutt. And I propose further to show that in the 
jury room one juror, Gerald, and Mrs. Harris—that Ger¬ 
ald held out until the last juror, and he was only persuaded 
to change his vote from for the plaintiff to that for the 
defendant when the whole jury was instructed by the juror 
Berg, the foreman, that if the two vehicles got to the mouth 
of the alley at the same time, and the collision occurred 
there and neither one could avoid it, that that was an un¬ 
avoidable accident, and that they should find for the de¬ 
fendant in the circumstance like that. And when that was 
done, it was only then and after that that the juror Gerald 
changed his vote to in favor of the defendants. 

Mr. Boyd. I object to that on the ground it attempts to 
invade the secrecy of the jury room. 

The Court. Sustained. 

Mr. Offutt. And I propose to show that the jurors asked 
the juror Berg and he instructed them on questions of law 
from time to time, because they felt he was a full-fledged 
lawyer and a member of the bar and could tell them 

103 what the law was. They couldn’t remember at times 
what the Court had instructed and he gave them in¬ 
structions on it. 

Mr. Boyd. The same objection. 

The Court. The same ruling. 
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Mr. Offutt. That is all at this time. 

The Court. Very well 

(Counsel having returned to the trial table:) 

The Court. Are you through with this witness ? 

Mr. Offutt. I want to ask one other question about out¬ 
side of the jury room. 

The Court. You may resume the stand. 

By Mr. Offutt: 

Q. This trouble Mrs. Wardell you said was having with 
her eyes, was that to your observation and knowledge one 
that existed during the trial? 

Mr. Boyd. I understood Your Honor ruled on that, on 
the tvro grounds I mentioned—one, Mr. Offutt disclosed 
that he himself knew about this alleged condition during 
the course of the trial; and, two, the mere fact that the 
juror may have closed her eyes is totally irrelevant; and, 
three, he didn’t make this a subject of the motion for new 
trial. 

Mr. Offutt. I am sorry. Your Honor did rule that way 
and I didn’t mean to go beyond it. 

That is all I have to ask. 

Mr. Boyd. I have no questions. 

104 The Court. Stand down. 

(The witness left the stand.) 

Mr. Offutt. Will you call Mr. Wardell. 

I just want to make one other proffer in connection with 
this. May I do it here? Your Honor has ruled on it—that 
I will show that in the jury room there were four jurors 
who held out for the plaintiffs until the foreman instructed 
them it is an unavoidable accident if the collision took 
place right in front of the alley. 

Mr. Boyd. If Your Honor please, I not only object to 
that statement, for reasons stated at the bench, but it is 
right obvious to me that Mr. Offutt is attempting to make 
a record for the Court of Appeals and wants, by these 
statements, the Court of Appeals to believe that somehow 
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or other this jury heavily weighted in favor of the plain¬ 
tiffs was convinced by some improper influence in behalf 
of the defendant to come around and vote unanimously for 
the defendant and to indicate such was their verdict when 
they were individually polled. I not only want to say I 
object to that; but if the Court has any reason to believe 
that was the fact, I propose to show that is not true; that 
the jury on the very first ballot was heavily weighted for 
the defendant; and those few Mr. Offutt indicates were in 
favor of the plaintiffs indicated they were in doubt and 
wanted to hear argument in the case. 

The Court. I sustain the objection. 

105 Mr. Offutt. In the Friend versus McGrath case, 
when we went up to the Court of Appeals the sec¬ 
ond time it was directed to come back to take testimony, 
and that is the reason I wanted to do it, to find out what 
would be disclosed. That is the purpose of it. 

Whereupon Lee Ellsworth Wardell, called as a witness 
by counsel for plaintiffs, and being first duly sworn, was 
examined and testified as follows: 

Direct Examination 

By Mr. Offutt: 

Q. Mr. Wardell, what is your full name, sir? A. Lee 
Ellsworth Wardell. 

Q. And your wife is Mrs. Dorothy B. Wardell? A. That 
is true. 

Q. She was a juror in this case we are inquiring about, 
involving the two colored boys on a bicycle in a collision 
with a bus ? A. That is true. 

Q. You have been a marshal here how long? A. It will 
be seven years December 11,1950. 

Q. And formerly before you went over to Police Court 
you were in cellblock No. 1 in this Court, the United States 
court, No. 1? A. Yes, sir. 

106 Q. That is the criminal cellblock? A. That is 
true. 

Q. And I believe you were in charge of that cellblock 
when His Honor, Mr. Justice David A. Pine, was the Dis- 
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trict Attorney here. A. No, I don’t believe so. I believfe 
Judge Pine was then sitting on the bench, sir. 

The Court. Yes; I went on the Court in 1940. 

Mr. Offutt. Yes, that is right. 

By Mr. Offutt: 

Q. You were in the Marshal’s office when the suit was 
filed against Mr. Colpoys and the deputies, were you not, 
sir? A. If it was within the last seven years, I was, ye^, 
sir. 

Q. Do you remember when that case was tried and the 
verdict returned against the Marshal? A. Mr. Offutt, I 
believe I was transferred to the Municipal side at thalt 
time. 

Q. I say, do you remember— A. I remember from th^ 
newspapers, yes, sir. 

Q. I mean, you remembered about the first trial and the 
fact that the verdict was returned against the Marsha 
through the newspapers? A. I believe so, yes, sir. 

Q. You never learned about it at any time froib 
107 discussing it with any of the marshals in the Courts 
A. No, sir. 

Q. And you know that case was tried a couple of times 
A. I don’t. 

Q. One time a $4,500 verdict, and the second time it wa^ 
set aside and a $6,500 verdict? A. I believe I know that 
from your conversation with me over in the Municipa|l 
Court a few weeks ago. 

Q. You didn’t know Judge Bailey had taken testimony 
of the marshals and of witnesses here, and the juror, iiji 
the first trial, and the verdict was set aside? You didn’t 
know that? A. No, sir; I did not. 

Q. When were you moved over to the police court build¬ 
ing? A. I believe, sir, I was in the cell one block, criminal 
court here, for approximately a year. It may have been 
-within one or two months; but I believe it was a solid yeai. 

Q. So in 1943 you were over in the other courthouse? A. 
As close as I can remember. 

Q. And you were over there when this case was tried 
before Judge Goldsborough, against the Marshal, weren’t 
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you? Don’t you remember the verdict being returned be¬ 
fore Judge Goldsborough for $6,500 ? A. I remember read¬ 
ing it in the paper, sir. 

108 Q. That is what I mean. A. But I didn’t go up¬ 
stairs, as far as the case was concerned, to hear evi¬ 
dence. 

Q. And that is when you were over in the police court 
building; isn’t that right? A. Yes, sir. What date was 
that, sir? 

Q. That was about 1945. A. I have been over on that 
side just about six years—not quite six years. 

Q. Anyway, you never discussed it among any of the 
marshals? A. No, sir. 

Q. And you never heard it discussed? A. I never heard 
it discussed, other than a case upstairs. 

Q. You didn’t know Mr. Ward, Mr. Hare, and Mr. Green 
were sued? A. From the newspaper clipping. 

Q. But you knew all three of those men? A. Yes, sir. 

Q. And you did see them practically every day in your 
duties here? A. Mostly every day. 

Q. Were you in the Marshal’s office or do you remember 
that while you were in the Marshal’s office that this 

109 plaintiff that sued the marshals, John Forman, was 
tried before Judge O’Donoghue where he was 

charged with contempt of court? A. I don’t know that, 
sir. 

Q. And cleared of those charges? A. I don’t know that. 
Q. Do you remember whether you were here when he 
was tried before Judge McMahon on criminal charges of 
interfering with the marshal in the service of process and 
was acquitted? A. I don’t recall that. 

Q. You did know I was the attorney for Mr. Forman? 
A. That is true, sir. 

Q. Now, then, do you recall when your wife was serving 
on this jury? A. Yes, sir. 

Q. And considering the case before Mr. Justice Pine? 
A. Yes, sir. 

Q. This case we are talking about now. Did you talk 
with your wife? A. You mean the present case? 
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Q. The present case. A. Yes, sir. 

Q. And did you know then that a juror wasn’t permitted 
to discuss a case that they were considering or listening to 
as a member of the jury with anyone outside of the jury? 
A. From my previous experience I know that, sir. 

110 Q. Did you discuss this case with your wife in any 
way at all, or she discuss it with you? A. Very 

briefly. 

Q. Your answer is yes, by “very briefly”? Is that 
right? A. Yes, very briefly. 

Q. And during the time she sat on the jury in this case, 
isn’t it a fact that you went to lunch with her and a lady 
juror who was a substitute or alternate juror, a Mrs. Mar¬ 
garet House who formerly worked in the same place where 
you wife worked? A. I went to lunch; I wouldn’t say I 
exactly went with them. I was in the same restauranl;. 
Well, I will say yes, I went to lunch with them. 

Q. You were sitting there with them? A. Yes, sir. 

Q. You sat with them at lunchtime and talked with your 
wife and this lady; is that right? A. That is true. 

Q. Now, with respect to the time when the case started 
trial, when she first sat on this jury, in the case of the two 
boys on the bicycle, when was the first time your wife dis¬ 
cussed the case, very briefly, as you said? A. The first 
mentioning of the case was my mentioning of it. 

111 Q. Your mentioning what to her? A. Shall I 
state ? 


Q. Can you tell us when that was ? That is what I want 
to know. A. I believe that was the first day, Mr. Offutt, 
that she sat in the case. 

Q. That was May 17, I notice here. A. It may have 
been. I don’t know the date. 

Q. I have checked the record, and that is the date it is, 
starting on May 17 and ending on May 24. 

Where was this you first discussed it? A. This was m 
my front room at home. 

Mr. Boyd. If we are talking about what the record 
shows, I am confident Mr. Offutt is in error when he says 
it started on May 17 and was completed on the 24th. 
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The Court. The record on the jacket shows it was 
started on the 16th and went to the jury on the 26th. 

Mr. Offutt. I am sorry, Your Honor. Miss Maskey told 
me she had checked it and I assumed she was giving me 
the correct figures. 

By Mr. Offutt: 

Q. And what did you say to her? A. I asked my wife 
what type of case she was working on. She said it was a 
civil case. And I says, “What type case? Involving 
what?” She tells me “Involving two boys struck by 

112 a Capital Transit bus.” That is about the crux of 
that—very, very brief. 

Q. And that is all you asked her and that is all she said 
to you? A. As I remember, that would have been on the 
very first day the case was taken up with the jury. 

Q. And nothing else was said about the case, by her or 
by you? A. Not at that time, I don’t believe, sir. I don’t 
remember dates. The rest of the conversation was this. 

Q. This is the same date? You are talking about the 
same date? A. I am not sure whether it was the same day 
or a few days later. 

Q. I want to finish with that date. WThat was your pur¬ 
pose in asking questions about this case? A. I just merely 
asked her. 

Q. Why? A. No reason at all. 

Q. Having in mind the jurors are not supposed to dis¬ 
cuss it with anyone else, what was your purpose in bring¬ 
ing up the discussion of the case in any way? A. Well, I 
didn’t go into the testimony, because I know better. I 
merely thought that was all right. That is the discussion 
I had, as you asked me. 

113 Q. And you have no reason you can give us for 
asking her what type of case she was on? A. No 

reason at all, other than I just asked her what type case 
it was. 

Q. You knew I was the lawyer trying the case? A. I 
did. 

Q. How did you know that? A. I asked her. 


Q. When did you ask her that? Was it before you asked 
her the other questions? A. I believe at the same time 
I believe she said there was a Mr. Offutt and a Mr. Boyd 

Q. Then did you ask her how long the case would take, 
or anything? A. Oh, no, sir; I did not. 

Q. Or whether it was a damage suit, whether anybody 
was hurt, or how they were hurt, or anything like thatt 
A. No, sir. I positively did not go into that. 

Q. You knew she was on the jury? A. I did, sir. 

Q. And you knew she was on a civil jury? A. It was a, 
civil case, yes. 

Q. And you knew that before you even asked her the 
question? A. No, sir; I did not. 

114 Q. You didn’t know she was summoned here to 
come into court on the civil panel? A. I knew she 

was coming here as a juror, yes, sir. Do you mean as 2 , 
juror on this type case? 

Q. No. I mean that she was serving as a civil juror. You 
didn’t know that at the time. A. I beg your pardon. I die. 
know that, in a civil court; I am wrong. 

Q. And you knew she had served on several civil cases; 
before that time? Didn’t you know that? A. I believe 
there were one or two other cases she did serve on, aheac 
of yours. 

Q. You knew that? A. Yes, sir. 

Q. When did you next say anything to her or she say 
anything to you? A. She said to me, I believe she usee 
the expression “There were a couple of your pals witnesses 
today.” 

Q. I say, when did she next say anything to you, and non 
what did she say. A. It may have been one or two days; 
later. I don’t know, Mr. Offutt. I don’t remember the; 
dates. 

Q. Just your best recollection. One or two days? A. 1^ 
may have been. I don’t know. 

Q. How did that conversation take place, if there 

115 was a conversation, the one or two days later? Di<3[ 
you bring it up again, or did she bring it up again? 
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A. She mentioned it to me that particular day, whenever 
it was. 

Q. And nothing was said between those times! A. No, 
sir. 

Q. Tell us what she said and what you said. A. As I 
started to say, I believe she said “ There were a couple of 
your pals”—or “buddies”—“witnesses in the case”—a 
couple of officers, Officer Duvall and Gipesy, or Gripesy. 
And I said “Officer Duvall and Officer Gipe, that is.” 

So I said, I described Officer Gipe to her. She said his 
name twice, and I said “He is a fairly tall gentleman, very 
neat, and fairly nice looking.” And she said, “That is the 
gentleman.” And that is all that was said there. 

Q. And did you tell her what his name was? A. Did I 
tell her what his name was ? 

Q. Did you tell her, or did she tell you ? A. I corrected 
her in the officer’s name—Officer Gipe. 

Q. And did she spell the name she was using? A. No, 
she did not. 

Q. How would you spell it from what she said? A. I 
would spell it, from my standpoint, G-i-p-e. 

Q. From what she said to you, how would you 
116 spell the pronunciations she said of it to you? A. 

One she gave me, Gipey—G-i-p-i-e, or G-i-p-u-y. 

Q. From what she said to you? A. From what she said 
to me. 

Q. That is right. A. And that is as far as it went. 

Q. And did she tell you what he said, or anything? A. 
No, sir. 

Q. And what he was doing on the stand? A. No. We 
didn’t go into the testimony. 

Q. And you didn’t go into what he was saying? A. Posi¬ 
tively not. 

Q. And she didn’t refer to him in any other way than 
what you just said? A. That is true. 

Q. And what was the language you used? A. I believe 
the word was Gipey or Gipesy. 

The Court. Let us not have too much repetition, Mr. 
Offutt. 
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By Mr. Offutt: 

Q. And she said “your pal” or buddy.” A. Either 
of those two expressions. 

Q. Was he your pal or buddy? A. I have known 
Gipe about four years. 

Q. Did you wife know him before that time? 

117 No, sir. 

Q. Did she know you knew him? A. I am 
ing that saying no; I don’t know that she did. 

Q. And he knew your name ? A. He should. I 
a pencil from him about two and a half years ago, and 
took my name down for the order for the pencil. 

Q. And how long ago was that? A. Two and a half 
three years ago. 

Q. And is that the only time he got your name? A. I 
believe that is the only time there was ever anything writ¬ 
ten by him. Whether he has heard my name called oveif 
there or not, I wouldn’t know. 

Q. And did you ever tell your wife you knew him? A] 
Oh yes. 

Q. When did you tell her that? Before this trial? A.! 
Just in the brief conversation we had. 

Q. Before the trial? A. Oh no, sir. 

Q. So that as far as you know, you don’t know from your 
having told your wife that she knew you knew Gipe? Do 
you understand that question? A. May I have it again, 
please? 

Q. Up to the time this trial was going on, from 

118 what you had previously told your wife, you don’t 
know that she knew you had previously known Gipe? 

Mr. Boyd. I can’t follow that, Your Honor. 

Mr. Offutt. I will withdraw the question and will rest 
on what he has already said. 

By Mr. Offutt: 

Q. Did you talk to your wife any more about the trial, 
or did she talk to you any more about the trial, at any time 
at all, or about anybody in the case? A. Well, my wife 
came home and complained about her eyes. 
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Q. When was that? A. On numerous occasions. 

Q. The first time. A. From day to day. She was treat¬ 
ing her eyes then with argyrol. I believe that was due to 
smoke. 

Q. To smoke ? A. To smoke in the witness room, or jury 
room, wherever they were. She was having trouble with 
her eyes due to smoke. 

Q. You mean during this trial? A. Yes. But there was 
no other mentioning of the case. 

Q. Wasn’t your wife having trouble, when this case 
started, because during her deliberations in the other cases 
she had been in, they had been smoking in the jury room 
and her eyes had gotten a little inflamed because of 

119 it? A. It may have been from the other cases; I 
don’t know. 

Q. But didn’t she tell you it was due to deliberations in 
the jury room in other cases previous to this that she 
started using argyrol on them? A. She didn’t stipulate at 
any particular time, other than having trouble with her 
eyes from smoke, to me. 

Q. At any rate, she was using argyrol when this case 
went on? A. That is right. 

Q. And that was during the trial of this case, beginning 
with the first day when you talked to her about the type 
of case she was in? A. Yes, sir. 

Q. Do you know whether she sent out and got the argyrol? 

Mr. Boyd. If Your Honor please, I object to this, on the 
three grounds already urged. I thought Mr. Offutt under¬ 
stood the Court’s ruling. 

By Mr. Offutt: 

Q. WTien is the next time you talked to your wife about 
anything in connection with this case, during the trial, not 
after the trial? A. I don’t recall any time at the present 
time, Mr. Offutt. 

Q. All right. And it is your recollection that you didn’t 
talk to her or is it your recollection you didn’t talk 

120 to her any more after that time, when she referred 
to your pal, or buddy, Gipe—or whatever the name 

she used? A. It is my recollection I had nothing more to 
say to her. 
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Q. And she had nothing more to say to you? A. As fat 
as I know, I don’t remember a thing. 

Q. And you are pretty certain of that? A. I am most 
certain of it. 

Q. Did you see Mr. Gipe before this trial was over? A. 
Yes, sir. 

Q. After your wife had told you about your pal or buddy 
testifying? A. Yes, sir; I saw Officer Gipe on the side¬ 
lines. 

Q. And were you in Judge Raedy’s court at that time? 
A. Yes, sir. j 

Q. Can you give us some idea of when that was with ref j 
erence to the time your wife told you about Gipe being a 
witness in this case? A. Well, to be very truthful, yes. It 
was May the 23d, I believe. I believe that is May 23d. 

Q. And up until that time you had not talked any fur-| 
ther—and I know you have said it, but it may recur to you 
—you did not talk any more with your wife or she with you 
any more about the case? A. I don’t recall. 

121 Q. And she didn’t ask you about it? A. No, sir. 

Q. And when you saw Mr. Gipe, what happened at 
that time? A. I mentioned to Mr. Gipe out in the corridor, 
I said “Gipe, my wife and you have something a little in 
common.” And he said, “What is that?” And I said “She 
happens to be a juror in the same case you are a witness 
in.” And I said, “That case is kind of a sticker.” 

Q. A what? A. “Kind of a sticker.” I believe then it 
had been going on some time, several days, maybe. And 
I believe I told him the same thing I told you as to the de¬ 
scription—“I was trying to get my wife straight on your 
name.” But the conversation was very, very brief. He 
was busy and I was busy. And, as I recall, that is about 
all that was said. 

Q. Now, you say the trial had been going on for several 
days, you believe? A. I believe so, yes, at the time. 

Q. And, by the way, going back to this first day, when 
you brought up this matter first to your wife by asking her 
what kind of case she was on, you said you knew I was the 
lawyer in the case? A. That is true, yes. 
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Q. And you knew that when you asked your wife 

122 what kind of a case she was on? A. Say that again, 
will you? 

Q. You knew I was the lawyer in the case when you 
asked her what type of case she was on? She didn’t tell 
you I was the lawyer in the case? A. Yes, I believe she 
did, you and Mr. Boyd, at the offstart of this testimony. 

Q. Now, then, after you talked to Gipe, you said—what 
did you say about this case being a sticker? Just what did 
you say? A. I said “The case is sort of a sticker,” or 
“The case is a sticker.” I don’t know whether I used the 
word “sort” of a sticker. 

Q. Sticker? A. S-t-i-c-k-e-r. 

Q. S-t-i-c-k-e-r? A. Yes, sir. 

Q. You didn’t say “stinker”? A. No, sir. 

Q. Where did you get the word “sticker?” A. That 
came from me. 

Q. WLy did you say that? A. Because of the length of 
time it had been. 

Q. What do you mean, “Because of the length of time 
it had been”—where? A. In the Court here. 

123 Q. How long had it been? A. As I said, I don’t 
remember the dates—four or five days. 

Q. Four or five days. And do you remember my talking 
with you in the corridor of the courthouse? A. On two 
occasions, yes, sir. 

Q. Let us take the first time. A. All right, sir. 

Q. The first time I talked to you in the corridor of the 
court house, or in the corridor of the police court, after 
Mr. Boyd had talked to you about it? A. Afterward, yes, 
sir. 

Q. And I asked you if you had talked to Mr. Boyd about 
this case, didn’t I? A. I believe you did. 

Q. And you said you had. Right? A. Yes, sir. 

Q. And I asked you if Mr. Boyd had shown you this 
affidavit which Officer Gipe signed? Is that right? A. Yes, 
sir. 

Q. He'had shown it to you; right? A. He had, yes, sir. 

Q. You didn’t ask to see it? A. No. 
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Q. But he brought it over and showed it to youi 

124 A. That is right. 

Q. Did Mr. Boyd ask you what conversation you 
had had with Officer Gipe, before he showed you the affi¬ 
davit or after he showed you the affidavit? A. It was be¬ 
fore he showed me the affidavit. He asked me if I had hafl 
a conversation with Officer Gipe before he showed me the 
written statement. 

Q. And was that over in the court house where you werle 
working? A. I believe I was on lunch time. 

Q. The people left the court and you sat in the court 
room and talked to him? A. As far as I remember, it was 
possibly quarter of one. 

Q. In other words, the court room was vacant, except 
that you and he were there ? A. Yes, sir. 

Q. And was anybody else there but Mr. Boyd? Was My. 
Connollv there? A. No, sir. 

Q. Did Mr. Boyd make any notes of what you told hii4? 
A. Not as far as I know. 

Q. Have you had anything read to you of what you sa}d 
at that time? A. Yes, sir. He showed it to me. 

Mr. Offutt. May I see what you read to him? 

125 Mr. Boyd. I think the witness misunderstood. 

By Mr. Offutt: 

Q. You said since you have had that conference with Mr. 
Boyd over in the court room, before I saw you—have you 
read what you told Mr. Boyd your recollection of the con¬ 
versation with Officer Gipe was? A. Oh, I came over here. 

Q. My question is, have you read it? A. Yes, I dfd 
read it. 

Q. And you read what you had said to Mr. Boyd, relat¬ 
ing to Mr. Gipe and relating to Mr. Boyd what your recol¬ 
lection was of the conversation? A. I read what Gipe hid 
said, in his affidavit. 

Q. Oh, you came over here and read that affidavit again? 
A. Over in a room, I believe, adjacent to this. 

Q. Then after having a conference with Mr. Boyd over 
there, you came over to this building? A. Yes, sir. 
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Q. Did Mr. Boyd come over with you? A. Yes, sir. 

Q. And you had another conference at which you read 
this affidavit of Mr. Gipe? A. I wouldn’t say it was a con¬ 
ference. 

Q. Did you talk with Mr. Boyd? 

The Court. Let us go on, Mr. Offutt. Let us get 

126 down to the point in this case. 

By Mr. Offutt: 

Q. You saw in there Officer Gipe said you used the word, 
“This is a stinker”—isn’t that right? A. That is true; I 
saw that in there. 

Q. Did you tell Mr. Boyd that you didn’t say this was 
a—reading now from the bottom of the page—“Then the 
marshal said, ‘That is a stinker, isn’t it?’ and f said, ‘Do 
you think so?’ ” 

And he said you said “Yes, my wife said that four years 
ago they didn’t even have a witness and now Offutt comes 
up with a lot of witnesses.” 

And Officer Gipe says he said “Is that right?” and you 
said “Yes.” And Gipe says “I don’t know very much 
about that.” 

Did that take place, what I just read? A. Just what I 
told you. 

Q. No—did that take place? A. It didn’t take place. 
Where he got that from, I don’t know. 

Q. Did any of that conversation take place? A. Read it 
again, please. 

Q. Suppose I read the whole affidavit. 

The Court. No; suppose you don’t. He wants you to 
read that section. 

By Mr. Offutt: 

127 Q. (Handing) You read this affidavit, and show¬ 
ing you this paragraph here I just read— 

“Then the marshal said, ‘That is a stinker, isn’t it?’ and 
I said, ‘Do you think so?’ He said, ‘Yes, my wife said that 
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four years ago they didn’t even have a witness and now 
Offutt comes up with a lot of witnesses.’ I said, ‘Is that 
right?’ and he said, ‘Yes.’ I said, ‘Well, I don’t know 
very much about that.’ ” 

A. I don’t know anything about that, no, sir. 

Q. Would you say you didn’t say that? A. I would say 
definitely I didn’t say it, sure. 

Q. Now, then, did you, after that conversation took place, 
did you talk to your wife in any way about your having 
talked to Officer Gipe ? Did you tell her what had happened 

Mr. Boyd. Do you mean during the pendency of thi 
trial? 

By Mr. Offutt: 

Q. During the pendency of this trial? A. No, sir; not 
during the trial, I don’t believe. I don’t recall of ever say¬ 
ing anything more to her. 

Q. I see. Then when did you first hear about this mor 
tion being filed. From Mr. Boyd? A. Yes, sir. 

Q. After Mr. Boyd had talked to you and you had seen 
this affidavit, did you go home and talk to your wife 
128 about this? A. No; I positively did not. 

Q. You didn’t say anything to her about this affi¬ 
davit or the motion being filed? A. I don’t recall any suclji 
conversation with my wife in reference to that. 

Q. And you didn’t discuss about Mr. Boyd having seei^ 
you about it? Do you understand what I mean? A. I un¬ 
derstand. I am just trying to recollect. 

Q. You never told her anything about that at all, about 
being shown this affidavit? A. I don’t recall right now; 
Mr. Offutt. I am sorry. It may come to me, if I said any¬ 
thing, in the next few minutes. 

Q. I see. Did you talk to your wife at all about what 
Mr. Boyd had talked to you about and about this affidavit! 
at any time before today? A. Before today? 

Q. Before today; that is right. A. No, sir. 
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Q. You are pretty clear about that; is that right? A. I 
am positive about it—other than the day he came over to 
see me. Don’t get me wrong. 

Q. That is the time I am talking about A. Of course, 
we just went over that a little while, the day he came over 
to see me at lunch time. 

Q. That is what I am talking about, this affidavit. 

129 A. Your last words were “before today.’’ 

Q. Today. A. Just what I said a moment ago, 
when he came over. 

Q. My question is, did you talk to your wife and tell her 
about what you and Mr. Boyd had talked about, and about 
this affidavit and its contents, that you had seen in the 
court? A. I believe I did say something, now. 

Just a second, Your Honor. 

The Court. Take your time. 

The Witness. I believe I did mention something to my 
wife about her part of it, the conduct unbecoming a juror. 

By Mr. Offutt : 

Q. What did you say to her about that? A. I said—and 
I may not have the exact words, Mr. Offutt. 

Q. Well, give us your best recollection. Can you fix a 
time? A. No, sir; I can’t. It was some time, possibly a 
day or two afterwards. I believe I said, I believe I used 
the words, “Mr. Offutt has you up for conduct unbecoming 
a juror.” Of course, this case was over with at that time, 
I believe. So she was rather astonished. I did mention the 
fact that—I asked her what she had done, or something, 
and she didn’t know. 

130 Q. She asked you or you asked her? A. I believe 
I asked her about what was the trouble, that par¬ 
ticular phrase there, the “conduct unbecoming a juror.” 

Q. You asked her about that? A. I believe I did. I am 
not sure. 

Q. Can you give us your best recollection, what you said 
to her and what she said to you? A. I believe I said, 
“What was the trouble?” And she said, “I don’t know 
what the trouble is.” That was her answer to me. 
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Q. You asked her what was the trouble, with reference 
to this particular phrase. What particular phrase we re 
you talking about ? A. About the conduct— 

Q. Did you have a copy of this affidavit? A. No, sir. 

Q. Can you give us your best recollection of what you 
said to her? A. I remember the topic of it there, about 
the conduct unbecoming a juror. And her answer was, I 
believe, “I don’t know what the trouble is.” I believe I 
am right on that. 

Q. And you have read the affidavit only, I take it. Djd 
you read only this paper now I am showing you ? 

The Court. Let us get on with the interrogation, Mr. 
Offutt. He did not have the paper with him. 

131 Mr. Offutt. I am talking about the paper in the 
court house. 

The Court. Let us proceed. 

By Mr. Offutt: 

Q. You asked her about the conduct unbecoming a juror? 
A. Yes, as I remember. 

Q. And will you point out the portion of it where it sa^s 
the conduct unbecoming a juror? 

The Court. If it isn’t in there, it speaks for itself, 
doesn’t it? 

Mr. Offutt. It isn’t in there. 

The Court. Then proceed. 

By Mr. Offutt: J. 

Q. I want to get that about conduct unbecoming a juror. 
Did Mr. Boyd tell you there was any charge against her? 
A. I think I read it in some paper over there, in that room. 

Q. And did you ask Mr. Boyd if she could get in trouble 
or if you could get in trouble about this statement in the 
affidavit or motion? A. No, sir; I didn’t go into that. 

Q. When you talked to Mr. Boyd, did you tell him you 
didn’t make any of the statements in that paragraph I read 
to you twice, about this paragraph about a stinker? A. I 
was very much shocked when I saw him. 
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132 Q. Did you talk to him and tell him you didn’t 
make that statement? A. Yes. 

Q. And were you willing to make an affidavit as to that 
statement? A. Yes, sir—willing at any time. 

Q. Did you offer to make an affidavit, for Mr. Boyd? A. 
No, sir. I wasn’t asked. 

Q. And did you have some discussion with your wife with 
reference to that statement here, that “That is a stinker, 
isn’t it?” Did you talk about that particular statement? 
A. No, sir. I didn’t use that word. I told you the word 
was “sticker.” 

Q. I am asking you, when you talked to your wife—and 
no doubt that was after you talked to Mr. Boyd and had 
seen this affidavit in the Court—did you tell your wife 
about this sentence, “That is a stinker, isn’t it?” Did you 
have any discussion with your wife about that sentence? 
A. I didn’t discuss that with my wife, as I recall. 

Q. And did you discuss this sentence over here, which 
Officer Gipe says you gave in answer to this question, “Do 
you think so?” And you said, according to him, “Yes, my 
wife said that four years ago they didn’t even have a wit¬ 
ness and now Offutt comes up with a lot of wit- 

133 nesses.” Did you discuss that with her? A. No, sir. 

Q. You are pretty sure about that? A. From my 
recollection I am. 

Q. Incidentally, during that time when the Marshal was 
sued by me, it was a fact, was it not, that in the Marshal’s 
office the feeling was very high, and common gossip was 
among the marshals—I don’t mean you, now, but among 
the marshals—that “Mr. Offutt gets you to serve the papers 
and then sues you”—isn’t that right? A. Mr. Offutt, being 
on that side, that thing was very far from us; and what 
happened on this side, I wouldn’t know, among the mar¬ 
shals. There was nothing came to my ears like that, serv- 
ive of your papers, or anything. I have always treated you 
as a gentleman, I believe. 

Q. I mean other than you. A. As far as what happened 
over here, I don’t know. 
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Q. When you read about those things in the papers, tljie 
suit, as I told you about it— A. Yes, sir. 

Q. —and the judgment obtained and collected, you wej*e 
at home when you would read the paper; isn’t that righi? 
You would have the paper received at home! A. That ts 
correct. 

Q. And your wife—you were living together at 
134 that time? A. We had been for 20 years. 

Q. I didn’t mean anything improper by that—and 
you had discussed things involving the Court and things, 
with your wife ? A. This case you speak about particularly, 
about you suing the Marshal and winning, whether my wife 
knew about that, I don’t know. 

Q. She reads the paper also, does she not? A. She 


is 


capable of reading the paper for herself, and I am capab 
of reading the paper for myself. 

Q. That is, you both read the paper at home. You repd 
the Star? A. Yes, sir; we both read the paper. 

Q. Mr. Wardell, isn’t it a fact that the day when I sajw 
you for the first time, in the Municipal Court, right after 
Mr. Boyd had seen you, that you told me that you had not 
used the word “ stinker,” did not say to Officer Gipe ‘ i That 
is a stinker,” or anything like that; but the only thing you 
told Officer Gipe was that your wife had said to you that 
two officers testified over here in this Court and described 
one of them to you and you said that answered the descrip¬ 
tion of Gipe. She said it was a very nice looking young 
man. A. She didn’t say that. I gave her the description 
of Officer Gipe. 

Q. She was describing a young man who testified, 
135 and you gave her the description? A. I gave heir 
the description purely because she was confused 
about his name. 

Q. Didn’t you say that is the only thing that was talked 
about between you and your wife, the officer’s name, and 
that is all you told Officer Gipe and nothing else was said 
by you? Didn’t you say that, substantially? A. You mean 
to you over there ? 
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Q. That is right A. I think I have repeated to you just 
what I have said here. I don’t know whether I went into 
the description of the officer to you over there. But I also, 
when you were so—you asked me about the word “stinker” 
over there, and I said, “No, Mr. Offutt, I said the word 
‘sticker.’ ” And you said “Sticker?” That was your 
exact answer. 

Q. Now let us get to that. Isn’t it a fact that you had 
said to me that you had just used the officer’s name, told 
your wife the exact name of Officer Gipe; and I am asking 
you if this isn’t what happened— 

Didn’t you see something in the affidavit that Officer 
Gipe said you said “That case is a stinker,” “That is a 
stinker,” and didn’t you deny you ever said such a thing or 
anything like it? A. I did. You asked me where he got 
it from, and I said “I don’t know.” 

136 Q. And then isn’t it a fact that that is all the con¬ 
versation we had about this at that time? A. On the 
second floor I believe it might have been. 

Q. I am talking about that day, in connection with this 
affidavit and this motion. A. You mentioned so many times 
to me, Mr. Offutt, in reference to this suit you had about 
the Marshal, that I am just trying to revive my mind that 
maybe you said it down on the first floor. You remember 
you asked me, “Oh, I see you are a Mason.” 

Q. This was in another part of the building? A. First 
you were looking for Judge Fennell, and then you went on 
and a little later you said “I want to see you.” Didn’t you 
say to me, “Your name is "Wardell?” 

Q. That is right. A. And you said “In reference to a 
case in which your wife is a juror,” and I think that started 
the conversation between us. And then later on you had 
gone over, I believe, to see Judge Fennell. I don’t know 
where you went, but I saw you on the second floor and that 
is where we talked about what we just talked about now. 
And you went downstairs, and you happened to be sitting 
in the Corporation Counsel’s office and I came in, and that 
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is where the lodge business went on. And you stated also 
about how wrong you thought the Judge was for not 
admonishing the jurors, about not talking to their 
137 husbands. You said “That is the Judge’s mistake.” 
Do you remember that? 

Q. That is right. A. And I believe I also stated “Mr. 
Offutt, I would rather wait until court day.” Didn’t I say 
say that to you? 

Q. That is right. I am asking you to remember it. A. C^f 
course, I wouldn’t say I am remembering everything, bq 
I am doing the best I can in my recollection. And I thin 
the conversation terminated right there. 

Mr. Offutt. I think that is all, Your Honor. 

Mr. Boyd. I have no questions. 

The Court. Stand down. 

The Witness. May I be excused, Your Honor? 

The Court. Do you need him any further? 

Mr. Offutt. No, Your Honor. 

The Court. You are excused. 

(Witness excused.) 

Mr. Offutt. Officer Gipe, please. 

Whereupon Harold F. Gipe, called as a witness by coun¬ 
sel for plaintiffs, and being first duly sworn was examine^ 
and testified as follows: 

Direct Examination 

By Mr. Offutt: 

Q. Your name is Harold F. Gipe ? A. That is right, ye^, 


sir. 
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Q. And you are an officer attached to the Accident 
Investigation Unit in the Metropolitan Police Depart¬ 
ment? A. I am. 

Q. And do you remember, Mr. Gipe, testifying in thk 
two consolidated cases of Haywood J. Pough and Johiji 
Allen, Jr. against the Capital Transit Company? A. I d<^, 
yes, sir. 
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Q. After you testified on the first occasion, did there 
come a time when you were over in the police court in con¬ 
nection with another case, before Judge Raedy, in Judge 
Raedy’s court? A. That was after I testified on the second 
occasion. 

Q. Now, do you recall the date that you were over at 
Judge Raedy’s court? A. Yes, Ido. 

Q. And you can tell us what date it was? If you need 
to refresh your recollection for anything, you may do so. 
A. That was May 23d, a continued case. 

Q. And you can tell us if while you were over there any¬ 
thing unusual happened or anything happened with 
reference to this case or your testimony in this case that you 
had testified to previously before Judge Pine, the one we 
are now inquiring about? A. Nothing as far as the testi¬ 
mony is concerned. But I was approached by a 
139 United States marshal outside of Judge Raedy’s 
court. 

Q. And did you know his name at that time, or remember 
it? A. I knew his face but not his name. 

Q. Tell us what happened. A. As I walked out of Judge 
Raedy’s court, by the door alongside of the bench, and went 
out at the end, this United States marshal followed me out 
and he stopped me and asked me if I had testified in Judge 
Pine’s court the previous week. And I thought for a few 
minutes and then asked him if it was a case involving the 
Capital Transit and Mr. Offutt, and he said yes. And I 
said, “Yes I was over there.” 

And he said, “My wife described you and I said it was 
you.” 

And I said, “Is your wife on the jury over there?” And 
he said “Yes.” 

Then he said, “Isn’t that a stinker?” 

And I said, “Do you think so?” 

He said, “Four years ago they didn’t have a witness in 
the case, and now they have all kinds of witnesses.” 


43 


So all the time I was walking up the hall and he was 
walking alongside of me slowly, and then he turned around 
and walked back; and a lady attached to the Municipal 
Court came up to me; she walked by, and said “Hello.” 
And I asked her what this marshal’s name was, and she 
didn’t remember it. Then she saw a marshal in the 

140 bull pen back of the United States branch of Munici¬ 
pal Court and she asked that marshal and he said 

his name was "Wardell. And I turned around and Mr. 
Wardell was standing back there. 

Q. And was that the same man who talked to you in this 
conversation referred to? A. Yes. 

Q. And did you see Mr. Wardell in this Court today? 
A. Yes. 

Q. Is that the gentleman "who just testified and walked 
out? A. Yes. 

Q. Did you know any of the parties in this case? Did 
you know Allen or Pough before your investigation in 
this case? A. No; I never saw them before I came to 
court. 

Q. After this conversation took place, can you recall when 
it was—did you talk to anybody else and tell them about 
this conversation that you had with Mr. Wardell? A. I 
talked with my boss, with whom I converse daily; and the 
following Saturday night I wras working and 1 talked with 
two other members of the Police Department who had testi¬ 
fied in the case, in the course of conversation in the office. 
Q. Who were they? A. Sergeant Ostrum and Corporal 
Duval. 

141 Q. And that would be on the Saturday following 
the 23d ? A. That is right, yes, sir. 

Q. The 23d of May? A. The 23d of May. 

Q. When you said your boss, who is your boss? A. 
Lieutenant William J. Liverman. 

Q. After you had talked to Liverman and Ostrum ancji 
Duval, as you have said, about this incident, and Mr. War¬ 
dell the marshal, did there come a time when I talked to 
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you or you talked to me about this matter? A. Yes, sir. 
The following Monday morning, which was May 29,1 think. 
On May 29 I came down from lineup and roll call— 

The Court. You have answered it. The question is 
answered “Yes, sir.” 

By Mr. Offutt: 

Q. And is this the first time you have talked to me about 
this matter? A. Yes. 

Q. And this affidavit— 

Mr. Offutt. Which I don’t have with me the exact copy, 
Your Honor. It has the signature. This doesn’t. 

By Mr. Offutt: 

Q. I just want to ask you specifically about this para¬ 
graph which I will read to you: Did the marshal, Mr. 
142 Wardell, on Tuesday, May 23d, 1950, did this take 
place?—reading now the second paragraph: 

“Then the marshal said, ‘That is a stinker, isn’t it?’ and 
I said, ‘Do you think so?’ He said, ‘Yes, my wife said that 
four years ago they didn’t even have a witness and now 
Offutt comes up with a lot of witnesses.’ I said, ‘Is that 
right?’ and he said. ‘Yes.’ I said, ‘Well, I don’t know very 
much about that.’ ” 

A. That is true. 

Mr. Boyd. If your Honor please, I want the record to 
show I object to this as being hearsay. In other words, 
they are trying to show misconduct of a juror by having 
Officer Gipe testify to something Mr. Wardell told him. 

The Court. Overruled. 

Mr. Offutt. I think that is all. 

The Court. I am not investigating the misconduct of any 
juror. I am determining whether a motion for new trial 
shall be granted. 

Mr. Boyd. But predicated on misconduct of a juror. 

Mr. Offutt. That is all. 
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Cross Examination 
By Mr. Boyd: 

Q. Officer, as I understood your testimony, you had 
occasion, after testifying in this Court, to go across the 
street and appear in Judge Raedy’s court room, and 

143 it was on that occasion you saw Mr. Warded! 
A. Yes. sir. 

Q. The fact is that you testified at least twice in the 
Pough and Allen case, didn’t you? A. During the two 
different times it was tried. 

Q. No; I am talking about the last time. You don’t 
recall that, Officer? 

Let me see if I can’t refresh your recollection. Don’t 
you remember in the early stages of the trial Mr. Offutt 
called you in his case in chief, and that thereafter—I think 
this case went to the jury on Friday—don’t you recall it 
was on Thursday that you were called back and you 
identified certain enlargements of photographs that Mr. 
Offutt had offered in evidence and you testified that those 
enlargements correctly depicted the scene as shown in the 
photographs and that the enlargements had been made over 
in the Police Department under your supervision? A. That 
is correct. 

Q. Does that refresh your recollection? A. Yes, sir. 

Q. That you testified twice at the second trial? A. Yes, 
sir. 

Q. And does it refresh your recollection, Officer, that the 
testimony you gave the second time, in respect of the 
enlargement of the photographs, was given toward 

144 the end of the trial? A. Yes, sir. 

Q. Now, Officer, do you recall that it was after 
you had first testified and before you had testified the 
second time that you had occasion to go over to Judge 
Raedy’s court room? A. No, sir. 

Q. You mean you don’t recall? A. I do recall. It was 
after the trial was over. 
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Q. It was after the trial was over. A. No, Sir; I will 
have to retract that. It wasn’t after the trial was over. It 
was while the trial was still in progress. 

Q. And it was between the two times you gave testimony 
in this court room that you went over to the Municipal 
Court and there saw Mr. Wardell? A. That is true, yes, sir. 

Q. You have told us about the conversation you had with 
Mr. Wardell and how, after having that conversation, you 
asked somebody what his name was. A. Yes. 

Q. And, as I understood you to say, that person had to 
go and inquire of somebody else what that man’s name was. 
A. Yes, sir. 

Q. Why did you take such pains to ascertain what 

145 Mr. Wardell’s name was? A. Well, I had seen 
him around court quite often and wondered what 

his name was, first of all. And secondly, I wondered what 
his name was so I would know what his wife’s name was. 

Q. Did you consider that what he had said to you 
reflected some improper conduct on the part of his wife? 
A. I considered that, yes, sir. 

Q. And you wanted to get more facts about that, and 
that is one reason why you attempted to ascertain his iden¬ 
tity? A. Not more facts, no, sir. 

Q. I mean, you wanted to ascertain his identity. A. I 
wanted to ascertain his identity; that is true. 

Q. After you had this conversation with Mr. Wardell, 
which you considered to be a reflection upon the propriety 
of his wife’s conduct as a juror, so much so that you had 
even taken the pains to get his name, you met with Mr. 
Offutt, did you not, over in the Police Department labo¬ 
ratories, in connection with the enlargement of these photo¬ 
graphs, didn’t you? A. I never saw Mr. Offutt in the 
Police Department laboratories, sir. 

When were the enlargements made, Mr. Gipe? A. May 
I tell the story as to how and when they were made? 

146 Q. No. Can you just tell me? A. I don’t know 
what date they were made. 
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Mr. Offutt. He has answered that. I think the Court 
will rule on that. 

The Court. I so rule. He will answer questions respon¬ 
sively. Proceed. 

By Mr. Boyd: 

Q. When were the enlargements made? A. I don’t know 
when the enlargements were made. 

Q. Were they made during the course of the first trial? 
A. No, sir. 

Q. Were they made during the course of the second trial? 
A. No, sir. 

Q. Were they made between the first and the second trial? 
A. Yes, sir. 

Q. You say you didn’t see Mr. Offutt during the course 
of the enlargement of those photographs? A. I talked to 
him on the telephone. 

Q. Did he ask you to make certain enlargements for him? 
A. He asked me and I referred him to another man. 

Q. Who was that? A. Inspector Cunningham. 

Q. And then did you have anything to do with the 
enlargement of the photographs? A. Yes, sir; we 
147 did. 

Q. Inspector Cunningham asked you? A. Yes, sir. 

Q. And you made them? A. No, sir. I carried them up 
to the laboratories. 

Q. And they were made over there? A. Yes, sir. 

Q. Officer, after you had this conversation you have 
testified to, with Mr. Wardell, which in your opinion 
reflected impropriety on the part of Mrs. Warded, you then 
came back to this Court, didn’t you ? A. Yes, sir. 

Q. You waited outside for an appreciable length of time 
while waiting to be called as a witness? A. Yes, sir. 

Q. During that time did you make any effort to com¬ 
municate with the Clerk, with His Honor, with His Honor’s 
secretary, to ted them of this conversation you had with 
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Mr. Wardell which in your opinion reflected misconduct on 
the part of Mrs. Wardell as a juror? A. No, sir. 

Q. I understood you to say that you had this conver¬ 
sation with Mr. Wardell on the 23d—May 23d. A. Yes, sir. 
Q. And I think the Court has indicated to us that the 
records indicate that the case didn’t go to the jury 

148 until May 26. Now, during that period of time, from 
May 23d, when you observed this conduct which you 

considered to be a reflection upon Mrs. Wardell’s service as 
a juror, and May 26 when the case went to the jury, did you 
in that period report this to anybody whatsoever? A. I 
didn’t report it, no, sir. I conversed with different people 
on it. 

Q. During that period from May 23d to May 26? A. Yes, 
sir. 

Q. With what persons did you discuss it? A. I discussed 
it with the three people I have already indicated—Lieu¬ 
tenant Liverman and Sergeant Ostrum and Corporal 
Duval—and any other police officers present at the time 
I talked with Sergeant Ostrum and Corporal Duval. And 
I said something to John Collins out in the hall prior to 
the time I came in here to testify, on the last time I testi¬ 
fied. 

The Court. John who? 

The Witness. Collins. 

Mr. Offutt. He is the representative of the Capital Tran¬ 
sit Company sitting in here helping or coming back and 
forth helping Mr. Boyd and Mr. Connolly. 

The Court. All right. 

By Mr. Boyd: 

Q. You say during the period from May 23d to 26 

149 you talked to your boss, Lieutenant Liverman, and 
to Sergeant Ostrum, or to Officers Ostrum and Duval? 

A. No; to Lieutenant Liverman; and, after the 26th, to 
Ostrum and Duval. 
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Q. But prior to the termination of the trial you did make 
mention of it, according to your testimony, to Lieutenant 
Liverman? A. That is right, yes, sir. 

Q. What is the purpose of reporting that to Lieutenant 
Liverman? A. It was a matter of conversation in the car, 
and I asked him what he thought of that particular con¬ 
versation. 

Q. And was that before you came back to testify for the 
second time in the second trial? A. Yes, sir. 

Q. And what did he say in response to your question 
what he thought about that? A. He said he thought I 
should bring it to the attention of the parties involved. 

Q. Did you make any effort to bring it to the attention 
of the parties involved? A. No, sir; I did not. 

Q. You made mention of having said something to John 
Collins. What did you say to him and when did you say 
that? A. That was the last time I appeared here tjo 
150 testify in this case, and I told him exactly what the 
marshal had said to me, about what his wife had 

said. 

Q. And what was the purpose of reporting that to Mr. 
Collins? A. That was merely conversation, too. He was 
sitting with me out on the bench at the time. 

Q. When you returned the second time, it was in response 
to Mr. Offutt’s request, was it not? A. Yes, sir. 

Q. Now, did you have any conversation with Miss Maskey 
or Mr. Offutt while you were waiting out there? A. No, 
I didn’t. They were inside all the time I was waiting. 

Q. How long did you wait out there, Officer? A. I was 
out there an hour at least. 

Q. And you mean during the entire period neither Mr. 
Offutt nor Miss Maskey stepped out there to talk to you? 
A. No, sir. 

Q. Do you know how they knew you were there? A. No, 
I don’t know. 

Q. You were called and came in to testify? A. That 
true; yes, sir. 
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Q. And testified in response to Mr. Offutt’s questions? 
A. Yes, sir. 

Q. During the hour you were out there, did Mr. 
151 Levine come out there to talk to you? A. Nothing 
more than to see if I was there, and that is all. 

Q. You know Mr. Levine is associated with Mr. Offutt? 
Au I do, yes, sir. 

Q. When Lieutenant Liverman suggested to you, prior to 
your return on the second occasion, that he thought you 
should bring this incident to the attention of the interested 
parties, did you mention it to Mr. Levine ? A. No, sir. 

The Court. We will recess now for lunch until 1:30. 


154 Thereupon Harold F. Gipe resumed the witness 
stand and testified further as follows: 

Cross Examination (Resumed) 

By Mr. Boyd: 

Q. Officer, after this incident on the 23rd, when you spoke 
to Wardell, you told us that you thereafter returned to 
this court and waited outside for at least an hour before you 
testified for a second time. By what method were you 
notified to return here to give testimony the second time in 
this case? A. I can’t answer because I don’t remember. I 
can only assume. 

Q. Would you remember whether Miss Maskey or Mr. 
Offutt or Mr. Levine telephoned you? A. I think so; yes, 
sir. 

Q. And did they indicate to you why it was necessary 
to call you back after you had already once testified in the 
case? A. If I remember correctly, I was on the street at the 
time I received a radio call, and called the office, and was 
told to come to civil court, to Judge Pine’s court, to testify 
in this case, if I remember correctly. 

155 Q. I understood you to say just a minute ago 
that you assumed that you had gotten some telephone 
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call from Miss Maskey or Mr. Offutt or Mr. Levine. A. It 
was at the spur of the moment that I came here; I remember 
that. 

Q. And it is your present recollection that you were not 
notified of the contents of the testimony that would be 
elicited from you? 

Mr. Offutt. I do not understand that question. 

The Witness. I understand the question. 


By Mr. Boyd: 

Q. Did you understand it? A. I do understand it. Yes, 
sir; but I don’t remember if I was or not. 

Q. Do you remember whether or not you were informeld 
that you were called back to testify simply with respect 
to the enlargements? A. I may have. I can say yes, I 
believe I was. 

Q. Did you have any reason to believe that you were beii^g 
recalled to testify about the incident that had occurred 
several days before in your conversation with Mr. Wardel|? 
A. No, sir. 

Q. Now, I understood you to say, in answer to my quep- 
tions just before lunch, that Mr. Offutt, or someone from 
his office, communicated with you, asking about these 
156 enlargements. You referred him to Inspector Cun¬ 
ningham, and after that you were told by, I think, 
Inspector Cunningham to take the negatives upstairs to be 
enlarged? A. That’s the gist of the conversation. 

Q. You were not present when those enlargements were 
made? A. I was present when the first one was made, :o 
see how much we could get out of the negative; yes, sir. 

Q. And then did you give some instruction to others 
there to make other enlargements? 

Mr. Offutt. If your Honor please, I do not see what this 
has to do with this hearing. We had that testimony at the 
last trial. 

The Court. Overruled. You may answer. 
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A. If I remember correctly, one man in the Identification 
Bnrean enlarged one negative at the particular time. Then 
there was a change of tricks of duty, and another man later 
enlarged the other negatives. 

By Mr. Boyd: 

Q. In your absence? A. In my absence. 

Q. Had you left instructions for the other man as to 
what you wanted to blow up? A. Not that I know of. 

Q. He would not have known whether you wanted 

157 to blow up a tree or the alley or the road or anything 
else, would he? ‘A. No. I think that I told the 

first man, Corporal—I don’t know his name; it is Carter, 
or something of that nature—that we wanted the area 
around the entrance to the alley blown up on the negatives. 

Q. When you say, “We wanted it,” was that because 
Mr. Offutt had said he would like to have that enlarged? 

Mr. Offutt. Now, just a minute, if Your Honor pleases. 
This is something he got on instruction from Inspector 
Cunningham. He keeps asking him about what I did, and 
I think he is asking this witness to guess what Inspector 
Cunninghan told him to do. 

The Court. Overruled. 

A. Me and the Inspector, we went over these negatives 
together. 

By Mr. Boyd: 

Q. Yes. You said, “We wanted” to develop or enlarge 
the area around the alley. My question was whether or not 
Mr. Offutt had indicated to you that that is what he, Mr. 
Offutt, wanted to have enlarged. A. I suppose so. I can’t 
answer yes or no, but Mr. Offutt talked to me on the tele¬ 
phone about the negatives, and I then referred him—he 
asked me about them and asked if they could be done, and 
I referred him to Inspector Cunningham. Inspector 

158 Cunningham called me in and asked me about them, 
if the Police Department had them. 
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Q. And you said you took the negatives upstairs anc. 
talked to the technician up there. Now, you told the techni ¬ 
cian what area you wanted enlarged, didn’t you ? A. That’si 
right. 

Q. Was it Inspector Cunningham that told you to have 
that area enlarged or did you get that information fron. 
Mr. Offutt as to the area you wanted to get enlarged? A 
Must have gotten it from Mr. Offutt. 

Q. Now, you had no reluctance, did you, to disclose tc 
Mr. Offutt the incident that occurred on the 23rd, which 
you reported to your superior and which your superior 
instructed you to make known to the parties? A. My su¬ 
perior didn’t instruct me to. He told me that the parties 
involved should be notified. 

Q. You had no reluctance to disclose it to Mr. Offutt, did 
you? A. No, sir. 

Q. As a matter of fact, when Mr. Offutt asked you for 
an affidavit, you readily gave it to him, didn’t you, Mr. 
Gipe? A. I did; yes, sir. 

Q. Did you go up to his office and sign it? A. I went up 
to his office, and then I came to this court and signed 
159 it. 

Q. In other words, Mr. Offutt communicated with 
you, and you went up there to his office while the affidavit 
was prepared by his stenographer; is that correct? A. 
The affidavit was prepared, when I got there, from the tele¬ 
phone conversation. 

Q. What did you go up there for, then? A. I went up 
there to merely look it over, I suppose. 

Q. Then, after reading it, did you make any changes in it ? 
A. No, sir; I did not. 

Q. Then you left his office and came down to the court 
here; is that right? A. Yes, sir. 

Mr. Boyd: I have no further questions. 
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Redirect Examination 
By Mr. Offutt: 

Q. These photographs that Mr. Boyd was asking you so 
many questions about were made between the first trial, 
which was in March—March 30,1950—before Judge Tamm, 
and the beginning of the trial which started in this case 
before Judge Pine; isn’t that right? A. I think so, yes. 

Q. Do you know whether it was as a result of the fact 
that the negatives were in your possession and that 

160 you had no authority to let me take the negatives out 
that I got in touch with Inspector Cunningham to 
have the pictures made? Do you know anything 

about that? A. The negatives were in the Police Depart¬ 
ment’s files in the Accident Investigation Unit. 

Q. You testified, when Mr. Boyd was asking you, that 
you had told John Cullins, who was representing the Capi¬ 
tal Transit Company in this trial, about this matter; and I 
am asking you now: Do you know why John Cullins, who 
represented the defendant in this case in court here, did 
not report the matter to the court? 

Mr. Boyd: If Your Honor please, I do not see how this 
witness can be asked to explain the mental workings of the 
mind of Mr. Cullins. 

The Court: Any statement that Mr. Cullins made may 
be received, but I do not want him to state what was in his 
mind. 

Mr. Offutt: I mean if he knows. 

The Court: I sustain the objection to the question 
as framed. 

By Mr. Offutt: 

Q. Did Mr. Cullins tell you any reason, or has Mr. Boyd 
or anyone else told you any reason, why Mr. Cullins did 
not report the matter to the court when you told him about 
it, waiting to come in as a witness? A. No, sir. 

161 Q. On this day that you waited outside for about 
an hour before you were called in and testified the 
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last and second time, was it during that hour that you 
talked to Mr. Cullins outside of the courtroom? A. Mr. 
Cullins—Yes, he introduced that man over there to me, and 
then I had a conversation with him and we talked about 
the trial at the time. 

Q. Now, did you have any other work that you were doing 
in connection with your police duties at the time, between 
Tuesday, May 23, when you were over in Police Court, and 
the following day, when you were in here and testified on 
the last occasion? A. I don’t understand your question. 

Q. I mean, were you working for the Police Department 
in your work? A. Yes, sir. 

Q. And what position did Inspector Cunningham have 
with respect to where you were at the time he told you t<|> 
have those photographs, which were made by the Police 
Department in connection with this case, enlarged? A. 
didn’t understand the first part— 

Q. What was Inspector Cunningham’s position in th 
Police Department? Where was he? A. He was inspecto 
in charge of traffic. 

Q. Did the Accident Investigation Unit come unde 
162 Inspector Cunningham? A. Yes, sir. 

Mr. Offutt: That is all. 

Mr. Boyd: I have no further questions. 

By the Court: 

Q. Mr. Gipe, had you had your talk with Lieutenant Livj 
erman prior to coming here to testify the second time at 
the second trial? A. Yes, sir. He and I worked together 
in the car— 

Q. The answer is yes? A. Yes, sir. 

Q. And he suggested to you that you ought to report i 
to the parties? A. He said that he thought the partie 
should know about it. 

Q. And you came to the court where all the parties were 
and did not say anything about it? A. I didn’t come in 
and make any report to any particular person; no, sir. 

The Court: All right. 
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By Mr. Offutt: 

Q. But I think you did talk to Mr. John Cullins. A. That 
was in the course of conversation—that man over there and 
Mr. Cullins were sitting on the bench beside me out there— 

163 By the Court: 

Q. What man? A. That gentleman sitting over there (in¬ 
dicating). 

Q. Who is he? A. Mr. Cullins introduced me to him as 
the man taking his place in the Capital Transit, and Mr. 
Cullins and this man sat beside me out there on the bench. 
We talked about the case, and he told him what had tran¬ 
spired over in Municipal Court, and we talked about other 
things. Mr. Cullins told me about leaving Capital Tran¬ 
sit— 

Mr. Offutt: May the record show who this man is ? 

Mr. Boyd: Mr. Frank Martell. 

The Court: Martell? 

Mr. Boyd: Yes, sir. 

Mr. Offutt: Is he a member of the bar? 

Mr. Boyd: No, he is not a member of the bar. 

Are you, Mr. Martell? 

Mr. Martell: No, sir. 

Mr. Offutt: Mr. Cullins was a member of the bar, wasn’t 
he? 

Mr: Boyd: That is my information. 

The Court: Stand down. 

Mr. Offutt: May I ask one further thing? 

By Mr. Offutt: 

Q. Was that conversation you had with Mr. Cullins 
in the presence of Mr. Martell, this gentleman here ? 

164 Was he out there? A. The man was there. Whether 
he was sitting close enough to hear the conversation, 

I don’t know. 

The Court: Stand down, Mr. Gipe. You are excused. 
(The witness left the stand.) 

Mr. Offutt: Mrs. Wardell. 
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Thereupon Dorothy D. Wardell was called as a witness 
and, being first dudy sworn, was examined and testifiec. 
as follows: 

Direct Examination 

By Mr. Offutt: 

Q. Mrs. Wardell, your full name is Mrs. Dorothy D 
Wardell? A. Yes, sir. 

Q. You are the wife of Mr. Wardell, who is the marshal 
here in this court—that is, he is over in the Police Court 
at the present time? A. Yes. 

Q. You served as a member of this jury which considered 
the case and rendered a verdict back in May before Judge 
Pine, -who is sitting here; is that right? A. Yes. 

Q. Now, Mrs. Wardell, before that time you had 
165 served on at least two other civil juries; is that not 
right ? A. I don’t remember whether it was—I guess 
it was two. I really don’t know. I was sent down on so 
many, and sometimes I was chosen and sometimes I wasn’t. 
I know I was—it may have been one—I know I was on one 
before that. 

Q. And then when this case started on May 16, you were 
selected and served on this jury from that time on? A. 
Yes, if it was May 16. I don’t remember the date. 

Q. Yes, ma’am. 

By the way, Mrs. Wardell, did you talk to your husband 
at any time during this trial—that is, the trial of these 
two cases involving the boys on a bicycle and the bus col¬ 
lision, between the bicycle and the bus in this case, after 
you began to serve on the jury? A. Not to discuss the tes¬ 
timony or anything. 

Q. Did you talk to him about anything that occurred in 
the courtroom after you began to serve on the jury? A. 
The only thing I said was what I told you on the phone the 
day you called me— 

Q. The question is, Did you talk to him anything about 
the case—yes or no—that happened in the courtroom ? A. 
Not about the case, no; I didn’t discuss it, no. 
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Q. You never told your husband anything that happened 
in the courtroom during the trial after you were selected 
and served on the jury! Is that your testimony! 

166 A. Can I say what I told him! 

Q. Can you answer that question, please, madam. 

The Court: You may say what you told him. 

A. What I said took place at the dinner table one evening, 
and I used the expression—I don’t know exactly what it 
was, but I said, “Two of your”—either “Two of your bud¬ 
dies” or “Two of your friends”—I think I said “bud¬ 
dies”—that’s an expression I use with all policemen—just 
used that to him—I said, “Two of your buddies were on 
the witness stand today—Duval and”—I wasn’t sure of 
the other man. I said, “Jipe” or “Gipe,” or something 
like that. 

I said, “Do you know them!” 

I don’t think he answered me about the Duval part. The 
only thing he said about Gipe—I think he corrected me and 
said—whatever it is—Gipe, I think—He said, “Oh, yes,” 
and he says, “He’s the fellow I got the red, white, and blue 
pencil from,” and that was all that was said. 

By Mr. Offutt: 

Q. Now, is that the only thing you have ever talked with 
your husband about during the course of this trial from 
the time you were selected as a juror to the time when the 
verdict was returned! Is that the only conversation you 
had! Let us fix it by days. Is that the only day you talked 
about it! A. As far as I remember. 

167 Q. How did it come up! Did you speak to him 
first, or did he speak to you first about this trial! 

You were sitting on the trial and that conversation— A. 
Well, I don’t know. I just said that—“Two of your bud¬ 
dies were on the witness stand today.” 

Q. You were the first one who said anything, and that 
is what you said! A. Sure. 

Q. He did not say anything to you first! A. Not that I 
know of. I just remember saying that. 
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Q. And that is everything you can recall about the con¬ 
versation; is that correct? Take your time, now, and think 
about it. A. I can’t think of anything else. 

Q. What? A. I can’t think of anything else. 

Q. Now, can you tell - us about what day that was? With 
respect to the time you first began to serve on the jury, 
was it the first day— A. I have no idea. 

Q. Let me get through the question. First day, second 
day, toward the beginning, toward the end, about the midale 
of the case? Tell us about that. A. I don’t know. I would 
say it was about the middle of the case, but I don’t know. 

Q. About the middle of the case ? A. I imagine so, 

168 thinking back. 

Q. And you started the discussion by saying, “Two 
of your buddies were on the witness stand today,” while 
you were at the dinner table? A. Yes. 

Q. WTiile you were at the dinner table? A. Yes, as far as 
I can recall. I think it was at the dinner table. 

Q. Now, it was during that conversation that he said 
that, “Gipe is the one that sold me this”—What kind of 
pencil did you say? A. I don’t know whether it was ::ed 
and blue or red, white, and blue pen or pencil or something. 
I don’t know just exactly what it vras—pen or pencil. I 
don’t know what it was. 

Q. Is that what your husband said at that time? A. Yes. 

Q. You are trying to remember something about selling 
him a pencil ? A. I don’t know whether he gave it to him or 
he bought it. I think he bought it from him—no, he didn’t 
say sold it. He said, “He’s the one I got the red”—I 
don’t know whether it was red, white, and blue, or red ^nd 
blue—“pencil from.” 

169 Q. Did you ever see such a pencil he referred td in 
that conversation? A. No. 

Q. You never did? A. No. 

Q. Did you know Mr. Gipe ? A. Me ? 

Q. Yes. A. No. 

Q. Had you ever heard his name mentioned before? A. 
No. 
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Q. You had never heard anything referred to about such 
a pencil before that time? A. No. 

Q. And had never seen such a pencil before that time, as 
far as you can recall; is that right? A. I don’t know 
whether I had or not. We’ve got a lot of pencils around. 

Q. I am asking your recollection now, as of this case. A. 
No, the pencil wasn’t shown then. 

Q. And you do not recall ever having seen such a pencil; 
is that correct? A. Well, I have seen a red and blue pencil 
around the house—in fact, I have seen more than one. 

Q. I mean such a pencil which was referred to as 

170 one that Mr. Gipe had sold him. A. I wouldn’t know 
whether it was Gipe’s pencil or another one, if I 

saw a red and blue one around the house. He just men¬ 
tioned that he had gotten it from him. 

Q. You had seen one? A. I have seen more than one 
around the house. 

Q. But did he tell you which one he was referring to? 
A. No. 

Q. Something he had just gotten? A. No. 

Q. Did you just say something about he had just gotten 
it? A. No, I don’t think he had just gotten it. 

Q. How many red and blue pencils did he have around 
the house? A. Well, I don’t know, but when you have a 
school child in the house, why, you are liable to have any 
number of pencils. 

Q. I am asking about the ones your husband was referring 
to. How many did he have? A. I don’t know. 

Q. Did you know that Gipe was a buddy of your hus¬ 
band’s? A. No. That’s what I said. I use that expression 
generally for all policemen, and I said, “A couple of your 
buddies were on the witness stand today.” I said, “Duval 
and Gipe”—or “Jipe”—whatever the name is. 

171 I said, “Do you know them?” And the only thing 
he replied, as far as I know—I don’t think he even 

said whether he knew Duval, but he did say, “Gipe is the 
one I got the red and blue pencil from.” 
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Q. I see. Did you describe either one of these officers 
that you have referred to? A. No, I don’t think I did. 

Q. Do you remember now whether they both testified on 
that day or different days, or whether they testified on the 
same day you talk about? Can you tell us about that? A. 
You mean did they both testify on the same day? 

Q. That is right, according to your recollection, or dif¬ 
ferent days. A. I don’t know. 

Q. What is that? 

The Court: If you do not remember, say so. 

The Witness: I don’t remember. I just don’t remember 
that. 

By Mr. Offutt: 

Q. Can you tell us whether it was the same day or a 
day or so afterward that you told your husband that these 
buddies of his had testified in court, or the night of the dav 
they testified, or a day later, or two days? Tell us that. 
A. I don’t remember. It might have been that evening, but 
it may not have been until later. It just depends on 
172 what time we sit down to the evening meal, whethei* 
we have a chance to talk at the table. If he is late 
coming home from work and it happens to be 6 o’clock and 
“Frontier Theater” is on, we don’t have any conversation 
at the table. 

Q. W 7 hat was your reason for talking to him about that ? 
Why did you talk to him about these two men? Tell us 
about that. A. Just like I would mention individuals—ani 
other people he might happen to know that I had seen. 

Q. There was another officer, Sergeant Ostrum, who tes¬ 
tified in this case? You knew that? A. W T ho? 


Q. Sergeant Ostrum, the sergeant who came in as the 
expert. A. Yes. 

Q. You did not tell him about Sergeant Ostrum testify¬ 
ing, and tell him that “A buddy of yours testified today”:; 
that’s right, isn’t it? A. I probably didn’t. I don’t know, 
Q. WHbat is that? A. I probably didn’t. I don’t know. I 
don’t remember. 
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Q. Didn’t you just finish testifying that you did not tell 
him about anything else that happened during the trial 
except this conversation? 

The Court: That is arguing with the witness. 

173 The Witness: I didn’t remember whether I said 
any more. 

By Mr. Offutt: 

Q. Do you remember now whether you had any other 
conversation? A. I don’t think I did. 

Q. Are you certain in your mind that your husband did 
not start the conversation in any way? A. Yes. 

Q. You are certain of that? A. Yes. 

The Court: Sustained. I am not going to have you ask 
these questions over and over again, Mr. Offutt. 

By Mr. Offutt: 

Q. Did you say anything to your husband about the num¬ 
ber of witnesses that the plaintiff was bringing into court 
to describe the accident which had happened about four 
years ago—anything like that? A. The number of wit¬ 
nesses that—You mean altogether in the case? 

Q. Did you say anything to your husband to the effect— 
in substance like this—that about four years ago in this 
case they did not have any witness and now Offutt comes 
up with a lot of witnesses? A. No. 

Q. Did you mention anything about witnesses, the wit¬ 
nesses in the case, other than the officers ? A. No. 

174 Q. Is there any explanation that you can give us of 
why you mentioned about the two witnesses as the 

buddies of your husband, Duval and Gipe, and did not tell 
your husband about Ostrum, Sergeant Ostrum, a police¬ 
man? A. Maybe I didn’t remember the name of Ostrum. 

Q. I am asking you your recollection of the reason, if 
any. 

The Court: She has just given you the answer. 
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By Mr. Offutt: 

Q. Now, do you read the papers that you have at home 
every night? A. Yes. 

Q. Is that the Star? A. Evening Star. 

Q. You have been taking that same paper since your hus¬ 
band has been in the Marshal’s office here? A. Been taking 
it for years, ever since I have lived in Washington. 

Q. And when you read anything in the paper which yo^i 
see of interest or involving court personnel, or anything 
about it, do you discuss those matters with your husband— 
topics of the day? A. Sometimes. 

Q. If you find some matter in there involving, say, 

175 the marshals themselves—you see something in the 
paper where a marshal has been sued or a marshal 

sues somebody in connection with his duties—do you dis¬ 
cuss those things with your husband? A. If I see anything 
like that. 

Q. And if he sees something like that, does he sometimes 
call your attention to those matters? A. Yes. 

Q. And there have been, from time to time, since he has 
been a United States Marshal, matters where the Marshal’s 
office and the court personnel have been involved that ho 
has called your attention to and which he has called your 
attention to and discussed; is that right? A. What do von 
mean, where the Marshal’s office have been involved? Do 
you mean just cases in general? 

Q. That is right. A. Court cases? 

Q. Yes, ma’am. A. Yes, if it is in the paper. 

Q. Do you remember when one of the marshals had to 
sue a man to enforce the service of process—Marshal 
Quinn—in connection with the service of process in the 
court? A. No. 

Q. You do not remember anything like that. When any¬ 
thing like that involving the marshal’s duties occurs, 

176 it is noticed by you, you talk to him; and if it is 
noticed by him and you do not see it, you discuss it; 

is that right? A. Yes. 
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Q. What was your answer? A. Yes. 

Q. Now, when this case was tried, did you ever tell your 
husband that I w r as the lawyer for the two boys, or do you 
recall whether you did or not? A. I don’t remember. I 
may have mentioned your name and also Mr. Boyd’s, but I 
don’t remember. 

Q. You do not know whether you did or not? A. I 
wouldn’t have come right out and stated that you were for 
the two boys and he was for someone else. I would just 
mention the two names together, because it didn’t make 
any difference to him who was for who or who the attor¬ 
neys were—I can’t see. 

Q. Did your husband ever ask you what kind of case you 
were on or what you were doing, or anything like that, 
while this case was going on? A. No. 

Q. He never asked you what kind of case you were on 
at all? You are sure of that? A. He never asked me any 
questions about it. 

Q. Yes, ma’am. 

177 Q. Now, did your husband tell you, after this ver¬ 
dict was out, that Mr. Boyd had talked to him and 
that—Did your husband talk to you about this case after 
the verdict and before you came here today? A. Sure. 

Q. And when was the first time he spoke to you about it? 
Can you give us some idea with respect to when the verdict 
was returned and now? Was it shortly after the verdict 
was returned or shortly before now? A. When was the 
verdict returned? 

Q. May 26, Friday, 1950. A. I think it was June 14, the 
last day of school. 

Q. June 14. Can you tell us what he told you about it? 
A. He told me that Mr. Boyd had been over to see him. 
He told him he didn’t want to be surprised—didn’t want 
us to be surprised at anything that took place, but there 
was going to be an appeal made for another trial. 

Q. That is what your husband told you Mr. Boyd said? 
A. Yes. 
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Q. Is that all he told you? Tell us everything you can 
think about. A. No. He said Mr. Boyd had brought him 
over—I think in this building—and showed him a state¬ 
ment that was typed out, because he did make the remark 
that he wished I could see the statement—but I never saw 
it—but he said he wasn’t so good at remembering 

178 things like that. 

Q. I can’t hear you. You let your voice drop. A. 
He said he wasn’t so good at remembering things like that, 
word for word, and wished I could see the statement, which 
I never did see. 

Q. Anything else he told you? A. Well, he told me whal; 
was in the statement as best as he could remember. 

Q. Tell us what you said, too. A. What do you mean? 

Q. Your husband told you about this case, and then you 
said something to him, didn’t you? You did not just re¬ 
main quiet. A. No, but I wouldn’t like to say what I said, 
because I don’t remember what I said. 

Q. Can’t remember in substance or in words? A. No. 

Q. Your answer is no? A. No, I can’t remember. 

Q. What did he say was in the statement that he read? 
A. As far as I can remember, he said—wait, now. I want 
to get this straight. He said that the day that I had men¬ 
tioned—Now, wait a minute. It wasn’t that. After I had 
mentioned to him about a couple of his buddies testi- 

179 fying as witnesses on the witness stand, Duval and 
Gipe—Is that the right name, Gipe? 

Q. Yes. A. —he said he met Gipe one day—I don’t know 
whether it was over in the court—and as he passed by they 
spoke, as they always do— 

Q. My question is, What did he tell you was in the state¬ 
ment? A. Well, he said that Gipe had made the statement 
to you that Mr. Wardell had said to him, “Your wife and I 
have something in common. She is on the jury where you 
were a witness,” and in the statement had told him—had 
something about—I don’t remember—said something about 
the witnesses—I don’t remember just exactly what it was— 
because I said to my husband, “I never said anything like 
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that”—something about the witnesses in the case. I don’t 
remember just exactly. 

Q. You are letting your voice go down. I did not hear 
that. A. What didn’t you hear? 

Q. The last thing you said. I did not hear that. A. He 
said Gipe had said something about the witnesses in the 
case—that my husband had said something about the wit¬ 
nesses in the case. 

Q. I understood that. You said you do not remem- 

180 ber what he said, but you said you never said that; 
is that right? A. No, I never said that. 

Q. How can you say you never said that if you do not 
remember what he said? 

Mr. Boyd: I submit that is argumentative, if the Court 
please. 

Mr. Offutt: All right. 

By Mr. Offutt: 

Q. You said that you never said what he told you was in 
the statement; correct? A. Yes. 

Q. WTiat did he tell you was in the statement? Give us 
your best recollection of what it was. 

Mr. Boyd: She has just given that, if the Court please. 

The Court: Sustained. 

Mr. Offutt: She said she never knew what it was. 

The Court: I have given you tremendous latitude. I 
am not going to let you ask questions over and over again. 

Mr. Offutt: May I have read what she said? 

The Court: No. You ,may pursue the examination. 

Mr. Offutt: If she said what he said, I did not hear it. 
It was part of the time when her voice went down. 

The Court: Ask her again. It would take the reporter 
too long to find. 

(The last several questions and answers were read 

181 by the reporter.) 

Mr. Offutt: I think she has answered that, “I 
never said that.” 
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By Mr. Offutt: 

Q. Now, Mrs. Wardell, can you remember anything that 
he said in the language of what your husband said, that 
your husband told Officer Gipe that you had told him—any¬ 
thing at all? A. Just what I just said. That’s all I re 
member. 

Q. Isn’t it a fact that you told your husband that, “Thi^ 
case is a stinker; that four years ago they didn’t have a 
witness, and now Offutt comes up with a lot of witnesses”? 
A. No. I know I never used that first expression, because 
that is one expression that I never use. 

Q. Has your husband ever used such an expression as 
that? A. I have never heard him use that. 

Q. What is that? A. I have never heard him use that ex¬ 
pression. 

Q. Did you tell your husband anything like, “That’s a 
stinker”? A. Well, I know I never used that expressior., 
because I never do. 

Q. Did your husband ever tell you that he told Officer 
Gipe that this case was a stinker? A. No; he nevejr 
182 uses that, either. 

Q. I asked you, Did your husband ever tell yo^i 
that he told Officer Gipe— A. No. 

Q. —that this case is a stinker? A. No. 

Q. Did your husband ever tell you what he did tell Officer 
Gipe? Do you understand the question? A. Yes, I under 
stand it. I am just thinking. I might say that since hp 
found out— 

Q. Did he ever tell you that he told Office Gipe? Did youjr 
husband ever tell you? Not what did he say, but did he 
ever tell you? A. He told me that Office Gipe had said that 
he had made the expression, “It’s a stinker”; and he said 
to me, “I must have said, ‘sticker’ to him.” 

Q. He did say that? A. He said, “I must have saiq, 
‘sticker’ to him.” 

Q. When was that? A. When was what? 
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Q. That you are talking about, that your husband said 
to you that he must have said “sticker”? A. Well, after 
this all started—all this affair started. 

Q. Was the word “stinker” used at any time by 

183 your husband when he was telling you he must have 
said “sticker”? A. He told me, after he had read 

this—what do you call it?—that Gipe had given—after Mr. 
Boyd had shown that to him down here some place in one 
of these rooms—he said that Gipe had said—I don’t know 
whether he said that I had said it or my husband had said 
it—“was a stinker,” and he said, “I know I didn’t say that. 
I must have said ‘sticker.’ ” 

Q. Did you ever see this statement in the affidavit that 
Mr. Gipe signed and which was filed in the court here ? A. 
No, I have never seen it. 

Q. Did anyone ever read it to you? A. No. 

Q. Did you ever ask to have it read to you? A. No. 

Q. When your husband talked to you and said that he 
must have used the word “sticker,” was that before or 
after you talked to Mr. Boyd, the defendant’s lawyer? A. 
Before. 

Q. Before? Your husband told you not to contact Mr. 
Boyd, didn’t he? A. Yes. 

Q. And you did call him yourself, after your husband told 
you not to do it? A. I did. I called him to ask him what 
this was all about. 

184 Q. I didn’t ask you what you asked him. What 
was that? A. I called him to ask him what this was 

all about. 

Q. You called Mr. Boyd? A. Yes. 

Q. Your husband had told you what it was about, hadn’t 
he, before you called Mr. Boyd? A. Yes. He told me what 
he knew about it. 

Q. And then he told you not to call Mr. Boyd; isn’t that 
right? A. Yes. 

Q. Why did you call Mr. Boyd after your husband told 
you not to call him? What was your interest in it? A. 
Because I wanted to find out more about it. 
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Q. Why didn’t you ask your husband before you called 
him? A. He wouldn’t know. 

Q. All right. When did you call Mr. Boyd with respect 
to the time when you talked to your husband, when he told 
you not to call Mr. Boyd? The same day or the next day 
or a week after that? A. I don’t remember. 

Q. Wasn’t it the same day? A. Maybe it was. I really 
don’t know. 

185 Q. Or was it the next morning? A. I don’t re¬ 
member. 

Q. You talked to Mr. Boyd about this case? A. I talked 
to him about it, yes. 

Q. Did you talk to Mr. Boyd about the case? A. He 
didn’t talk to me about it. He wouldn’t discuss it with me. 

Q. Did you talk to Mr. Boyd about the case? A. I asked 
him a couple of questions about it. I asked him what it 
was all about. 

Q. Is that all you did ? A. And he said that I would find 
out more later. He was very reluctant to discuss it with 
me. 

Q. Is that all you did—ask him what the case was about? 
A. Yes. 

Q. Did you talk to him once or twice or more than twice ? 
A. I don’t know. I have talked to him two or three times. 
Q. You have? About this case? A. Over the phone. 

Q. When was the last time? A. I talked to him the day 
you called me on the phone. I called—I had called him that 
morning, and you kept me on the phone about 45 minutes 
or an hour, asking me questions, because I was very 

186 much provoked with myself afterwards that I had 
talked that long; and I told you that I had talked to 

Mr. Boyd that morning; and you asked me what I called 
him for. 

I told you I called him; I wanted to ask him something, 
and you kept asking me and asking me what I had asked 
him, and I refused to tell you. 
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I had talked to him in the morning of the day that you 
called me. I will tell you now what I called him to ask him, 
if you want me to. 

Q. Will you answer the question? 

May I have the question that I asked her? That has not 
yet been answered. 

The Court: No. You proceed. 

Mr. Offutt: All right. 

By Mr. Offutt: 

Q. The question I asked you was, When was the last time 
you talked to Mr. Boyd? You have not answered that. 

Mr. Boyd: He has asked that question. 

Mr. Offutt: That was the last question. 

The Witness: You mean talked to him or just— 

By Mr. Offutt: 

Q. You said you called him several times. When was the 
last time that you called him on the phone before today, 
or if today was the last time, tell us that. A. No, I haven’t 
talked to him today on the phone. I haven’t talked 
187 to him since—wait a minute, now. What day were 
we down here last week? 

Q. Friday. A. Was it Friday or Thursday? 

Q. Thursday. A. Thursday, wasn’t it? 

Q. Thursday. I believe that is correct. 

Isn’t it? 

Mr. Boyd: Thursday. 

The Witness: I talked to him Thursday. 

By Mr. Offutt: 

Q. On the telephone? A. Yes. 

Q. Was that after you came to court or before you came 
to court? A. After. 

Q. After you came to court? A. After. 

Q. What was the reason for calling him on the telephone 
after you came to court? A. I called him and asked him 
whether I was going to be the only juror left down here, 
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that all the others seemed to be excused, and I was won¬ 
dering whether I was going to be the only one that had to 
come down. I seemed to be the only one that he had sub¬ 
poenaed. 

188 Q. Why did you ask him? Why did you have to 
call him to ask him? A. Well, who else would I ask? 

Q. Well, your husband was a witness, wasn’t he? A. 
Yes, but he wasn’t one of the jurors. 

Q. What is that? A. He wasn’t one of the jurors. 

Q. You received a summons, didn’t you? A. Yes. 

Q. From me, wasn’t it? A. Yes. 

Q. Why didn’t you ask me? A. Because I received one 
from Mr. Boyd, too. 

Q. I see. But why didn’t you ask me instead of Mr. 
Boyd? A. Because I wanted to talk to him. I would 
rather call him. 

Q. Now, what was the reason why you would rather call 
him instead of me? A. Do I have to say? 

Q. Yes, I think you should answer it. A. Well, because 
he has not been asking me a lot of questions. He has not 
been calling me and asking me a lot of questions. I just 
didn’t care to be questioned any more by you. 

189 Q. What was your reason for not telling me why 
you called Mr. Boyd when I talked to you in the con¬ 
versation you referred to? A. Well, I though afterwards, 
and I guess it was just pure meanness on my part— 

Q. Not what you thought at that time. A. I said I will 
tell you now why, if you want me to tell you. 

Q. You did tell me that? A. No. I just said a while ago 
I will tell you why I called him. 

Q. Will you please answer the question? At the time 
that I spoke to you on the telephone, it was after you talked 
to Mr. Boyd that morning; is that correct? A. Yes. 

Q. Now, at that time didn’t this conversation take place 
and didn’t you give these answers: 

1 ‘Have you ever talked to Mr. Boyd? 

“Answer. I have talked to him, but not about the case. 
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“Question. Not since the verdict? 

“Answer. Yes, I have talked to him since the verdict. 

“Question. But never talked to him about the case? 

“No”— 

A. I didn’t say that. I said not directly, when you asked 
me about the case. I said not directly, that we hadn’t 

190 discussed the case. 

Q. I was going to read the whole thing. It may be 
in here later. 

The Court: What is that you are going to do? 

Mr. Offutt: I was going to ask her these questions. 

The Court: I am not going to let this fishing expedition 
last very much longer, Mr. Offutt. 

Mr. Offutt: This is not a fishing expedition. 

The Court: That is all it is. You may interrogate this 
witness to see if any improper influences were exercised 
upon her during this trial, but I am not going to go into 
these extraneous matters very much further. I mean it, 
sir. 

Mr. Offutt: This is about the conversation she has re¬ 
ferred to, Your Honor. 

The Court: Very well. 

Mr. Offutt: This is not a fishing expedition. This is 
something I say she had in a conversation with me. 

The Court: If it is not one, I have never seen one. You 
go ahead and ask this witness a few more questions to find 
out whether any improper influences were exerted upon 
her. That is all I am interested in. 

Mr. Offutt: That is what I am trying to find out, Your 
Honor. 

The Witness: Could I make a statement? 

The Court: No, no. Answer the questions. 

191 By Mr. Offutt: 

Q. Isn’t it a fact you told me you did not talk to him 
about the case or in any way in connection with the case? 
A. I said not directly. 
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Q. Isn’t it a fact that this conversation is exactly like 
it took place at that time, and I have read a portion down ? 
The last question I said: 

“But never talked to him about the case? 

“Answer. No.”— 

Let me read this whole thing. 

‘ ‘ Or anything to do with the case ? 

“You mean Mr. Boyd? 

“The other lawyer. 

“Answer. Yes. 

“When did you talk to him? 

“Answer. I talked to him on the phone. 

“Question. How did you happen to do that? 

“Well, I wanted to ask him something. 

“Question. Do you mind telling me what? 

“Answer. Well, I would rather not. 

“Question. But you did call Mr. Boyd on the phone? 
“Answer. He didn’t call me. I called him. 

“Question. How did you happen to call him? Did some¬ 
body tell you about it? 

“Answer. I wanted to ask him about something. 
192 “Question. Did you ever talk to your husband 
about the case? 

“Answer. I talked to my husband about the case since 
it was over. 

“Question. Never talked to him before? 

“Answer. No, I did not. 

“Question. Not at all? 

“Answer. I talked to Mr. Boyd this morning. 
“Question. You called him this morning? 

“My husband. I talked to him. 

w 

“Question. After talking with your husband you called 
Mr. Boyd? 

“Answer. Yes. My husband told me not to. He does 
not know that I called him. 

“Question. I see. 

“Answer. He told me not to, but I went against his 
wishes. 
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“Question. You said you talked to Mr. Boyd”— 

The Court: What is this being directed to! I cannot 
understand it. You are wasting the Court’s time, Mr. Of- 
futt, and I must call a halt to it. 

Mr. Offutt: The credibility of this witness is most vital, 
Your Honor. I have asked her if this is not what took 
place. She said not exactly. I want to read what she said. 

The Court: Do you object, Mr. Boyd? 

193 Mr. Boyd: Yes. 

The Court: I sustain the objection. 

Mr. Offutt: Very well, Your Honor. I want to show 
that she said something different, Your Honor, by this, and 
I will put on testimony if she denies it. 

By Mr. Offutt: 

Q. Do you know that Mr. Boyd was in the District At¬ 
torney’s office before he began to practice, representing the 
streetcar company? A. No, I did not. 

Q. You did not know that? A. No; I never heard of him 
before I came down. 

Q. Did not know him before today? A. I didn’t know 
him before I came down here on a jury. 

Q. The question is, Did you know Mr. Boyd was in the 
District Attorney’s office before today? Did you ever hear 
of it? A. No. 

Q. Never heard of it? A. No. 

Q. Now, you said you never talked to your husband ex¬ 
cept for what you just said. Isn’t it a fact that you told 
your husband that this was a case where the Capital Tran¬ 
sit Company and two boys were concerned, two boys on a 
bicycle? Didn’t you tell him that? A. Maybe I did 

194 mention it. It was general knowledge around the 
courthouse at that time. 

Q. What is that? A. That was general knowledge around 
the courthouse—of the case. 

Q. I am asking you if it is not a fact that you actually 
told him that. A. Maybe I did tell him what the case was. 
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Q. Didn’t you tell me, on the day that you talked to me, 
that you did tell your husband that this was a case involv¬ 
ing the Capital Transit Company and two boys on a bi¬ 
cycle? A. If you took down the conversation, I must have 
said it. 

Q. Oh, I see. If I took it down, you are going to admit 
it; is that right? 

The Court: That is argumentative. I think you have 
pursued this far enough. 

Mr. Offutt: That is the reason I want to read it to he|, 
Your Honor. 

The Court: I think you have pursued this far enough, 
Mr. Offutt. 

Mr. Offutt: All right. 

195 By Mr. Offutt: 

Q. Isn’t it a fact, Mrs. Wardell, that the reason you 
called Mr. Boyd was to get some legal advice? Isn’t thdt 
right? A. No. I wouldn’t do that over the phone. 

Q. Well, isn’t it a fact that you asked him if there wa 
anything that it was claimed that you did that you did be 
criticized for or punished for? Isn’t that a fact? A. That 
I asked Mr. Boyd that if I did anything? 

Q. That is right. If you were charged with doing any¬ 
thing. A. No. I knew what I was charged with doing. 

Q. What did you understand you were charged with d<^ 
ing? A. Conduct unbecoming a juror. 

Q. Why did you call him up and ask him what the case 
was all about, then ? A. I wanted to know what I had done; 
why I was charged like that. 

Q. What did he say? What did Mr. Boyd tell you? A. 
He said he would rather not discuss the case. 

Q. Is that the first time or the last time? A. The fir^t 
time I talked to him, that I called him. 

Q. What did you call him the second time for? A. Tj) 
ask him something. 

Q. What was that? A. What I wouldn’t tell you 

196 on the phone. I will tell you now if you want me to. 
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Q. You didn’t tell me about the second call at all 
on the phone, did you? A. Yes. That was the morning of 
the day that you called me. I had called him in the morn¬ 
ing. I told you that I had talked to him that morning. 

Q. How many times did you call him altogether? Mr. 
Boyd. A. Three times, I think. 

Q. Three times? A. I think. 

Q. What did you call him the second time for? A. That 
is what I said, I called him to ask him something, the morn¬ 
ing of the same day that you called me, and you asked me 
why I called him, and I said I called him to ask him some¬ 
thing, and you wanted me to tell you, and I wouldn’t tell 
you. 

I said I will tell you now if you want me to. 

Q. That is what I want to know. A. I called him and I 
said, “Did you know Mr. Offutt had been over questioning 
Mr. Wardell?” 

Mr. Offutt. All right. Tell us the conversation. 

A. Well, that was what I called him and asked him. 

Q. What did he say? A. I think he said “no.” 
197 I don’t know. 

Q. Is that all he said? A. I think he said “no,” 
that he didn’t know. 

Q. What time did you talk to me? A. I talked to you in 
the afternoon, because you asked me if I was getting my 
dinner ready, when you called. 

Q. Where did you call Mr. Boyd? A. Where? 

Q. Yes. A. At his office. 

Q. What number? 

The Court. Mr. Offutt, that is going too far. 

Mr. Offutt. All right. 

By Mr. Offutt: 

Q. Wasn’t it after six o’clock that you talked to me? A. 
No. It was before dinnertime. 

Q. What time? A. Well, it was late in the afternoon. 
I will ask my daughter. She answered the phone. 
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Q. I want to know from you. What time do you recall 
it to be? Wasn’t it between—very close to six, and didnl’t 
the conversation last after six o’clock? A. No, because you 
asked me—you started the conversation by asking me if I 
was getting my dinner ready and you said, ‘‘I imagine”^ 
I don’t know whether she took down your conversa- 

198 tion too, but you said, “I imagine when your hus¬ 
band gets home, he wants his dinner ready,” or 

something like that, and I said, ‘‘Yes, he does, but I am 
not getting it ready yet.” 

Q. You don’t know what time it was? A. No. It was 
late in the afternoon. 

The Court. She has already said late in the afternoon. 
By Mr. Offutt: 

Q. Was it after five? A. No, it wouldn’t have been after 
five, I don’t think, unless my husband was unusually lalje 
getting home. 

The Court. You need not answer any more questions 
like that. 

Mr. Offutt. All right, Your Honor. 

By Mr. Offutt: 

Q. Didn’t your husband tell you that you were said tb 
have stated, “This -was a stinker; this case was a stinker”? 
A. I don’t know whether he said that I had said it or 
whether he was accused of saying it. I don’t know which 
one. 

Q. Didn’t you tell me that he never used the word 
“stinker”—that was one expression he never used? Is 
that right? A. Yes. 

Q. What expression does he use? 

Mr. Boyd. I object to that. 

The Court. Sustained. 

199 Mr. Offutt. All right. 
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By Mr. Offutt: 

Q. Didn’t you tell me that instead of using the word 
“stinker” that he cusses you out? A. I said that and 
laughed. 

Q. But didn’t you say that? A. Yes, I said he might 
cuss me out, and I laughed when I said it Because you 
said, “Oh, come now, you are a very religious woman,” 
and I said, “Can’t you take any kidding?” You started 
out by accusing me of being a very religious person, and 
then when I said that, why, I laughed, and then you said, 
“Oh, come, come now, you are a very religious person,” 
and I laughed myself, and I said, “Well, I was kidding. 
Can’t you take any kidding?” 

Q. And after I asked you about—I asked you about the 
word “stinker”, didn’t I? A. Yes. 

The Court. I think we have gone far enough on that. 

By Mr. Offutt: 

Q. Now, isn’t it a fact that you immediately then said 
that your husband never uses that expression, but he may 
have said, “It was a sticker”? 

Didn’t you say that? A. I don’t think I said that imme¬ 
diately. I think you mentioned that. You were the 
200 one who mentioned that to me, “Could he have said 
sticker?” And I said, “Maybe he did.” 

Q. Isn’t it a fact that you are the one who said he may 
have used the word “sticker”? A. No, I didn’t say that. 
You were the one who said that to me, “Could he have said 
sticker?” 

Q. Didn’t you give me a reason of why he may have said 
“sticker”? A. And then— 

Q. Didn’t you give a reason? A. You asked me. You 
said, “Why would he have said “sticker”? 

Q. And what did you say? A. I said, “I don’t know, un¬ 
less the case was going on for some time, or something, or 
words to that effect. 


79 


The Court. I think that is all I will permit of this busi¬ 
ness, Mr. Offutt. 

Do you have any cross-examination? 

Mr. Offutt. I was going to ask one further question, i^ 
your Honor will let me do it, in line with this. 

The Court. All right. One isn’t a figure of speech, now? 

Mr. Offutt. No. It is actually a question. I appreciate 
your Honor’s patience. 

The Court. All right. 

By Mr. Offutt: 

Q. Now, isn’t it a fact, Mrs. Wardell, that you 
201 were anxious to help yourself to keep from being in 
trouble, and that is the reason you called Mr. Boyd? 
A. No. 

Mr. Offutt. All right. 

Cross-Examination 
By Mr. Boyd: 

Q. Mrs. Wardell, from what you did say to your hus¬ 
band or whatever he may have said to you, as you have tes¬ 
tified here today, did that in any way whatsoever influence i 
you in the deliberations that you accorded to this case? 
A. No. 

Mr. Boyd. No further questions. 

Mr. Offutt. In view of that question, your Honor, I have 
to ask some more. 

Redirect Examination 

By Mr. Offutt: 

Q. Isn’t it a fact that you were already influenced in this 
case because you knew that I was the lawyer that sued the 
United States Marshal and got a judgment on two occa¬ 
sions? A. I never knew about that case until after this 
trial was all over. 

Q. Is that right? A. Never knew a thing about it. Never 
heard of you before or Mr. Boyd, either one of you. 
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Q. Never knew about the Marshal being sued, 
202 either? A. No, I never knew about that. 

The Court. You are excused, Mrs. Wardell. You 
may step down. 


209 Joseph Cullins was called as a witness by counsel 
for plaintiffs and, being first duly sworn, was ex¬ 
amined and testified as follows: 

Direct .Examination 

By Mr. Offutt: 

Q. What is your full name? A. Joseph Cullins, 
Jr. 

210 Q. That is C-u-l-l-i-n-s ? A. That is correct. 

Q. Mr. Cullins, during the trial of these two cases, 
Allen and Pough versus the Capital Transit Company, 
were you then employed by the Capital Transit Company? 
A. I was. 

Q. And what was your occupation or position at that 
time? A. I was an investigator with the claims depart¬ 
ment. 

Q. In connection with your investigation, did you work 
with the two attorneys, Mr. Boyd and Mr. Connally, who 
were trying the case in Court? A. Yes. 

Q. And were you in touch with the various witnesses 
who testified from time to time ? A. I was. 

Q. By the way, you are a member of the Bar of this 
Court, are you not, sir? A practicing attorney? A. I am. 
Q. And you are out in private practice now? A. Yes. 

Q. And associated with what firm? A. Joe Bulman. 
Bulman and Goldstein. 

Q. Your office is in the Woodward Building, and since 
this trial you have gone out in private practice on your 
own? A. Yes. 

Q. Now, Mr. Cullins, during the course of this 

211 trial did you have occasion to talk with Officer Gipe 
of the Accident Investigation Unit before he testified 
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the second time in the trial? Do you recall he testified 
twice? A. Yes, I believe I did. 

Q. Do you remember a conversation you had with hinji 
relating to an incident that took place according to Office}: 
Gipe with respect to a United States Marshal who wa$ 
over in one of the Courts other than the Court before which 
the trial was being held? A. Officer Gipe made some 
comments about an occurrence involving a Marshal, I be¬ 
lieve. 

Q. Where did that take place, these comments by Officer 
Gipe? A. Out here in the hall, on the bench near the tele¬ 
phone booth. 

Q. Do you recall whether Mr. Martel was present at the 
time? A. He was somewhere in the general vicinity, in 
the hall. I don’t know whether he was present during the 
entire conversation. 

Q. Mr. Martel, was he then arranging to take over you}: 
duties with the Capital Transit Company, in the positioh 
that you were then holding? A. He was. 

Q. What do you remember his comments to you 
212 to be about? WTiat were they, as well as you can 
recall them? A. Well, I have known Officer Gipe 
as a member of the Metropolitan Force, and I saw him 
sitting there, and I walked over to pass the time of day 
with him. I asked him how things were in the Police De¬ 
partment, and he asked me how the trial was coming along. 
I told him, “Well, slowly.” 

And then I believe he asked me if there were any re¬ 
porters in the room. 

He says, “I hope there are not. Wkat I have to say 
may be embarrassing to someone.” 

I said, “WTiat do you mean?” 

And then he gave me the gist of the conversation be¬ 
tween himself and the Marshal. 

I believe Mr. Wardell was the name of the Marshal. 

Q. Wardell? A. I believe that was his name. 

Q. Suppose you tell us what that conversation was, sir, 
A. He said that he had talked to the Marshal, the Marshal 
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had told him his wife was a member of the jury in a case 
being tried over in District Court, and that her husband’s 
friend had testified that they previously had made some 
remark about the case is a sticker or stinker, or something 
to that effect. 

Q. Did he say anything else that you can recall? A. 
There might have been some comment about witnesses, or 
lack of witnesses, that the plaintiff was not to have 

213 any witnesses, but that he had produced several wit¬ 
nesses to testify in the course of the trial. 

Q. Do you remember anything further in connection with 
those witnesses? A. No, I don’t believe I do. 

Q. Any reference to the time when the witnesses were 
produced and the relation to the accident—anything of that 
kind? A. I don’t recall. 

Q. Anything said with respect to either? Either by 
Gipe as to what the Marshal said, or his wife had said, re¬ 
specting any of the parties, lawyers, or the parties to the 
action? A. No, I don’t recall anything specific on that. 

Q. Specifically, anything you can recall said with respect 
to the plaintiff’s attorney as having been said by the Mar¬ 
shal as coming from his wife, by Officer Gipe, critical of 
the plaintiff’s attorney or anything of that kind? A. No, 
I don’t recall anything like that. 

Q. Now, with respect to this conversation you had with 
Officer Gipe, can you tell us whether you did at any time 
tell Mr. Boyd or Mr. Connally about it? A. Yes, I brought 
it to Mr. Boyd’s attention. 

Q. Can you tell us whether that was before the verdict, 
or when it was, to your best recollection of it? 

Well, let’s put it this way: Was it the same day 

214 that you talked to Officer Gipe? A. I don’t know 
whether it was that day or the day following. 

Q. Can you recall with respect to whether it was before 
or after the verdict? A. No, I can’t, because I don’t 
know exactly whether this conversation was had the last 
day before the jury was charged or whether it was more 
than one day before the jury was charged. 
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Mr. Offutt: May we have the record show when Officer 
Gipe testified? I think we previously had that, your 
Honor, that it was the 24th that Gipe testified, and the casp 
went to the jury on the 26th. 

The Deputy Clerk. The last day was the 24th, if you|r 
Honor please. The last day that Mr. Gipe testified. 

Mr. Offutt. And the case went to the jury what tim^, 
on the 26th? 

The Deputy Clerk. The verdict was brought in on thje 
26th. 

By Mr. Offutt: 

Q. Does that help you any, that Officer Gipe testified on 
the 24th, and the case went to the jury on the 26th? A. 
That doesn’t help me, Mr. Offutt, because I am not sure 
whether Officer Gipe testified that afternoon, or whether 
he came back the next day. I am inclined to believe he 
didn’t testify the day of the conversation. 

215 Q. But he testified on the 24th, and there was k 
day intervening between that and the time it went 
to the jury. Does that help you any, as to when you toljl 
Mr. Boyd, I mean? A. No, it doesn’t. I told him the dajp 
of the incident, or the day following, and that is all I can 
remember. 

Q. I see. That is close enough. 

You came down without a subpoena, after we called yob 
through Miss Maskey; is that right? A. Well, I anH 
friendly to both sides. 

Cross-Examination 

By Mr. Boyd: 

Q. Your relations with both Mr. Offutt and me are ver^ 
pleasant, aren’t they, Mr. Cullins? A. I hope so. 

Q. As a matter of fact, Mr. Offutt on numerous occa 
sions while you were employed with the Capital Transit 
Company, offered you a job to go with him, did he not? A. 
Yes, he did. 
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Q. And as I understand it, you are now in practice your¬ 
self, associated with Mr. Joseph D. Bulman, also of this 
Bar? A. Yes, sir. 

Q. Mr. Cullins, since your conversation with Mr. Gipe, 
about which Mr. Offutt has just asked you, and prior to 
your testimony here today, the subject of your con- 

216 versation has been the subject of many discussions 
with me, Mr. Connally, and also with Miss Maskey 

today, has it not? A. I have discussed it with you on 
several occasions. I have discussed it with Miss Maskey, 
yes. 

Q. You have discussed it with Miss Maskey today? A. 
Yes. 

Q. That is the only time you ever talked with her about 
it? A. That is the only time I ever recall talking to her 
about it. 

Q. You have been informed, have you not, of what is 
contained in the affidavit of Officer Gipe? A. Yes. 

Q. Now, Mr. Cullins, have you become confused between 
what is contained in that affidavit and what Mr. Gipe said 
to you? 

Let me see if this refreshes your recollection: Didn’t 
Mr. Gipe say to you, in substance, “Are there any re¬ 
porters in the courtroom?”—that there was perhaps some 
unpleasant thing that he wanted to bring out? And when 
you inquired of him what that was, did he not say to you 
that the husband of one of the jurors, a Deputy Marshal, 
in speaking to Mr. Gipe, had quoted his wife as saying 
that that case is a “mess,” and isn’t that the substance of 
everything that Mr. Gipe said to you? A. My un- 

217 derstanding of what he said, my interpretation of 
what he said, was that the juror didn’t think much 

of the case, and that there was more or less of a mess or a 
stinker, so far as she was concerned; yes. 

If that answers your question. 

Q. Do you remember that the word that you used in 
speaking to me immediately after your conversation with 
Mr. Gipe was that the juror reportedly said to her husband 
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that it was a mess? A. I am not certain of the exact 
"word, Mr. Boyd. I was left with the decided impression 
that she didn’t think much of the case. Whether she used 
“mess” or the case “stunk,” or anything- 

The Court: You did not talk to the juror, did you? 

The Witness. No, sir, but Officer Gipe’s quote of the 
Marshal as having said that his wife told him. 

By Mr. Boyd: 

Q. Don’t you recall, Mr. Cullins, that when you re¬ 
ported to me—and let me refresh your recollection aboul; 
that—didn’t you tell me what Mr. Gipe had said to yot. 
while the case was still in progress? A. Yes. 

Q. And didn’t I say to you that what he had reported 
to you appeared to me to be inconsequential? A. Yes. 

Q. And Mr. Offutt asked you if you reported to 
218 me, and did I not say to you that whatever merit 
it had, Mr. Offutt would wait until the outcome of 
the trial and see how the verdict went, and then he would, 
rely upon this in connection with a motion for a new 
trial? A. Yes. 

Mr. Offutt. I object to that. That is very much in 
conflict, and there is nobody ever says a thing—and here 
is Mr. Boyd, who knew all about it and admits it in Court) 
and is trying to insinuate I knew something about it. 

Your Honor, I think that is reprehensible conduct of 
Mr. Boyd. 

The Court. Objection overruled. 

By Mr. Boyd: 

Q. Now, I understood you to say in your direct ex¬ 
amination— 

Mr. Offutt (interposing). Let’s see what the question’s 
answer is. It has never been answered. 

The Court. Proceed, Mr. Boyd. 

By Mr. Boyd: 

Q. In your direct examination, I understood you to 
give your present recollection of what Mr. Gipe had said 
to you as relating to the absence of witnesses at the early 
stages of the litigation and a number of witnesses at the 
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conclusion. Do you presently have some recollection of 
Mr. Gipe saying that to you, or have you confused 

219 that with what you now understand to be Mr. Gipe ’s 
statement in his affidavit? A. Everything that I 

have said, wfith that one exception, I am positive of. Now 
as to the questioning of witnesses, it is my recollection 
that something was also said on that score, but I could 
be mistaken on that part, but the statement you made 
about waiting until the verdict came in, that you said 
right outside the door, and the juror’s remark to her hus¬ 
band about not thinking much of the case, that was de¬ 
cidedly and definitely said. There is only one thing that 
there is any doubt in my mind about, if at all, and that 
is the portion you have just made, about the witnesses. 

But my present recollection is that he also commented on 
that. 

Q. Now, Mr. Cullins, in your conversation with Mr. Gipe, 
—and, by the way, you knew that Mr. Gipe had been re¬ 
called not by the defendant in this case, but rather by Mr. 
Offutt, did you not? A. Yes. 

Q. Did Mr. Gipe in your conversation with him indicate 
to you that this information that he had had been revealed 
by him, Mr. Gipe, to Mr. Offutt or Mr. Offutt’s associates? 

Mr. Offutt. I object. Let’s say what he actually said, 
and not what he indicated. I object to the form of the 
question. 

The Court: Overruled. 

220 The Witness. He didn’t in so many words, but the 
conversation in its entirety led me to believe that 

he had, and I was under the impression that that was what 
he was down here for. 

The Court. Give your best recollection, not your im¬ 
pressions. If you have any recollection, give it; and if 
you haven’t say so. 

The Witness. I have no recollection. 

By Mr. Boyd: 

Q. Let me see if this refreshes your recollection: When 
you came in and spoke to me of your conversation with Mr. 
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Gipe, did you not open that conversation by saying, ijn 
effect, that “Gipe is here because Offutt is going to ex¬ 
plode a bombshell through him/’ or something to that 
effect? A. I made a remark to that effect? 

Q. Do you recall how long it was Officer Gipe sat oiit 
there that day? A. It was well over an hour. 

Mr. Boyd. No further questions. 

Redirect Examination 
By Mr. Offutt: 

Q. And now that Mr. Boyd has refreshed your recol¬ 
lection, do you know whether he made any notes of an^ 
kind of what you told him on the day that Mr. Gipe was 
here, as he now tells you? A. I don’t know that he did. 

Q. And do you know of any reason, if he gave 

221 you any reason, or anyone, why he didn’t make some 
notes of what took place—Mr. Boyd? A. I don’t 

know whether he made notes or not, Mr. Offutt 

Q. Do you know wliv Mr. Boyd, when his matter was 
called to his attention, didn’t talk to Mr. Gipe to find out 
what he knew about it? A. No, I don’t know. 

Q. Did Mr. Boyd give you any reason why he didn’t 
bring this matter to the Court’s attention? A. No, sir). 

Q. Did Mr. Gipe ask you to go out when you came into 
the courtroom, as he said, and told him that Mr. Gip< 
was out here to explode something—did Mr. Boyd ask yo 
to go out and ask Mr. Gipe why he was telling you that 
about the Marshal? That is, whether anybody had tol 
him to report it to either of the parties or anything o 
that kind? A. Repeat the question, please. 

Q. My question was, did Mr. Boyd, after you had told 
him what Mr. Gipe had told you, did Mr. Boyd ask you 
to go out and ask Mr. Gipe why he gave you that informal- 
tion about the juror, or to ask him whether any one of 
his superior officers had sent him over here to tell us thatf 
A. No, I didn’t. 

Q. Did he ask you to find out from Officer Gip4 

222 whether I knew about it? A. No, he did not. 
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Q. Did Mr. Boyd tell yon to tell me abont it, abont this 
conversation that Gipe had given to you relating to the 
Marshal? A. He probably, thought, as I did, that you 
knew it. 

Q. I understand that, but did he tell you to talk to me 
and tell me about it? A. No, he did not. 

Mr. Offutt. I think that is all. 

Mr. Boyd. I have no further questions. 

The Court. ’Step down. 

(The witness was excused.) 

Mr. Offutt. That is all I have to offer, if your Honor 
please. 

Mr. Boyd. We have no further evidence. 

The Court: Do you want to be heard, Mr. Boyd? 

Mr. Boyd. I see no reason for it, if your Honor please. 
I haven’t heard Mr. Offutt urge or present anything which 
in my opinion is worthy of comment. 

The Court. Let us assume that the juror, Mrs. Wardell, 
made the statement to her husband and that her husband 
repeated the statement to Gipe. How does that make it 
a ground for a new trial? She may have disobeyed my 
order by speaking to her husband, but how does that make 
it a basis for a new trial? 

223 Mr. Offutt. That she made the statement? 

The Court. Yes. 

Mr. Offutt. If your Honor please, the testimony shows— 

The Court. I say, assuming as a fact, for argument, that 
she did make the statement to her husband that the case 
stank, and that Mr. Offutt had witnesses now whereas four 
years ago when it happened he didn’t have any; suppos¬ 
ing she did that, there was basis in the evidence from which 
she could have drawn that conclusion; she said it, to be 
sure, before the case was over, but, after all, jurors are 
human beings, and every now and again make up their 
minds on matters, and there has been nothing that I have 
seen so far to indicate that she didn’t have an open mind 
at the time. 
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And I would like to find out from you how does that 
justify a new trial? 

Mr. Offutt. If your Honor please, it is true that you 
can’t get the exact thing affirmatively proven in evidence, 
but, if your Honor please, I respectfully urge your Honor 
that we have to examine these things in the light of com¬ 
mon sense and experience, and knowledge of human nature. 

Now, in the first place, here is a witness who, assuming 
this to be true, now—if we are going to assume this to be 
true, and I take it that is the way your Honor wants |to 
say it—she is on duty on the jury, and I say if you assuxjae 
this is true, then you have to discredit the juror, Mp. 
Wardell. 

224 And, incidentally, this isn’t just a juror with no 
interest. She has been excused and here she is stpl 
sitting in the courtroom, waiting around—what for, I 
don’t know. She has some interest. There must be. 
Jurors just don’t hang around the courtroom in cases 
like this and call up the lawyer for the defendant in cases 
like that. If you assume this is true, then you have got 
to assume she did these other things. 

The Court. Here is what is applied by the State of Illi¬ 
nois in a similar case: 

“If a juror inadvertently mentions a case or indi¬ 
cates his convictions at the time being to a person in 
no way connected with the trial or interested in the 
result, and by whom no attempt to influence is madf 
it does not follow that because of such opinion he 
turn a deaf ear to evidence subsequently given on the 
part of the defendant. Nothing said indicated per¬ 
sonal bias or prejudice and, in the absence of any- 
showing to the contrary, it cannot be fairly said that 
any possible pride in expressing an opinion triumphed 
over the obligation assumed on entering the jury box 
to listen to and fairly weigh the whole evidence 
What the juror said amounted to no more than an ex¬ 
pression of his notion that the evidence pointed 
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225 to the defendant’s guilt, and that the defense would 
likely be unable to overcome it by any which might 

be produced. It was not necessarily calculated to im¬ 
press the case on the juror’s mind, the different as¬ 
pect than that made by the evidence. While his con¬ 
duct is to be condemned, it does not appear to have 
worked harm to the defendant. Misconduct does not 
entitle a defeated party to a new trial unless it may 
be said to have influenced the result. It may fur¬ 
nish ground for the juror’s punishment, but should 
not necessarily affect the parties to the suit, entirely 
innocent of wrongdoing. A large discretion of the 
matter of determining the effect of the conduct of the 
juror is necessarily lodged in the trial.” 

I think that pretty well expresses the law on the subject, 
and I have not yet seen any evidence that this is grounds 
for a new trial, even though assuming it was made and 
that it is improper and that it was in violation of my 
instructions. 

Mr. Offutt. If your Honor please, may I just argue and 
complete the point to your Honor, and will you listen to it? 

The Court. Yes. 

Mr. Offutt. And just try to follow me on it. I don’t use 
the best language. 

This case you have just read, if your Honor please, 
doesn’t go into what actually happened. W 7 e don’t 

226 know what happened there. There is nothing in this 
motion here or in this fact here on the report that 

I have here, to show just what happened but, I call your 
Honor’s attention to one thing: 

“This juror inadvertently mentioned the case or 
indicated his conviction at the time being to a person 
in no way connected with the trial or interested in the 
result, and by whom no attempt to influence is made.” 

Now, let’s think of that. “No attempt to influence is 
made.” 
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Not interested in result! 

Now, if you assume that this is true—those facts—th^n 
that goes in direct conflict with what this witness said- 
So you have got to then believe that the juror Wardell is 
either inaccurate because of the fact that she doesn’t re¬ 
member it, or that she has testified falsely, because she 
says unequivocally that she did not say that this was a 
stinker; she did not say that they had no witnesses, and 
then four years later Offutt brings in a bunch of wit¬ 
nesses or brings in these witnesses. 

Now, following that, to whom does she make the state¬ 
ment? Not to a person who does not influence. Of course 
you don’t have direct testimony of that. That took place 
between two persons, a husband and wife, and by some 
strange coincidence, and this is amazing, if your 
227 Honor please—it is amazing to believe; it is in¬ 
credible—a husband and wife relationship is very 
close, and here is a man, a United States Marshal, wbo 
knew himself at the time it appeared in the papers that ti e 
Marshal is sued, three deupties were sued, a judgment 
obtained. 

Now, if your Honor please, the records of this Court 
show, and I ask your Honor to let these records so show, 
that this case was tried not once, but twice, and while this 
man was right in this Court in 1946, the case was tried 
before Judge Bailey and the motion was filed; they set it 
aside because one of the jurors was guilty of improper 
conduct. It was a hearing that took several days. 

It was all over this courtroom, all over the newspapers, 
and Judge Bailey wrote a memorandum opinion on it, 
and they set it aside and a new trial was granted, an 
that was all put in the papers, and at the time that was 
tried, the record shows in 1946 this man was over in th 
Police Court in the same building where Judge Golds- 
borough was, and the records show that was where it was 
tried, in May of 1946, and at that time a verdict was again 
returned, and that was also publicized. And that cas 
went to the Court of Appeals and then the money wa 
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collected, and all during that time he read the Star, it 
was all over the front pages of the Star, and publicized, 
and your Honor probably remembers it, because your 
Honor was pretrial Judge in the case. 

The Court. Frankly, I do not. I have had a 

228 great many cases, and I frankly do not remember 
it. 

Mr. Offutt. Well, I know that, but it is the leading case 
on this suit against the Marshal, if your Honor please. 
The first one where they had the direct point before the 
Court of Appeals, Foreman versus Colpoys. 

The Court. I remember that name, but I frankly do not 
remember having the case before me. 

Mr. Offutt. Well, you may remember it this way: We 
could have settled for $250, and I don’t remember this gen¬ 
tleman’s name, but he represented Mr. Glassie, the surety 
company, for years—National Surety Company—and he 
came in and asked him to settle for $250, and he took it 
up with his insurance company, and he came back and re¬ 
fused to pay $250, which was my fee. 

The Court. Mr. Glassie? 

Mr. Offutt. Mr. Glassie wasn’t in it. He has since 
passed away. It was Bilbry. He was retired and came 
up from Florida to try the case. And your Honor dis¬ 
qualified yourself, and it had to be pre-tried by somebody 
else. 

The Court. Yes, I remember it. 

Mr. Offutt. That was on May 26, 1943, that your Honor 
disqualified yourself for the pre-trial. We already had 
the order drawn up and you marked it off, and then it 
was pre-tried in June, and we came back and you disquali¬ 
fied yourself, and then it was on June 10, and tried that 
year. 

229 Now, if your Honor please, here you have a per¬ 
son that our common sense tells us he must have 

had some feeling about this case. You have got to think 
of this: here he says under oath, this Marshal, that he 
is the one that asked his wife about the case, what is she 


93 


doing, what is she sitting on; whether it is a criminal pr 
civil case, or what it is, and that she told him what kind 
of a case it was, and then he says she told him about the 
juror, the witness that testified, and then with nothing 
more than that, that is all she told him after he opened 
it up; now, his wife says just the opposite. She said in¬ 
stead of it being that way, that she had at the dinner table 
said to him, and she fixed this by a very unusual thipg, 
by the way, when she remembers all this, the date, that she 
asked him, told him that two buddies of his had testified, 
namely, one of them’s name was inaccurate, so he says, 
“That is the description of Mr. Gipe, the man who sofd 
me the pencil.” 

So she doesn’t remember ever seeing such a pencil. He 
said, “The man has sold me a pencil.” 

Finally we got a lot of pencils, red and black pencils. So 
he says it is red, white, and blue. 

Then he tells Officer Gipe about it over here, and he sa^s 
this is the strange part—and the credibility of these people 
is very important in this case, because you have got to 
read into their minds something that was there or it 
230 wasn’t there, and they are not going to say it w^s 
there. So she tells him, we say, and we have gcft 
to accept this as so, it was “a stinker,” and about all 
these witnesses. She says she didn’t say it. He said 
that he didn’t say it to him; didn’t say anything about 
that, and he says that what she did say to him was, “It 
was a sticker.” 

Now, that is spreading things, a sticker and a stinkeif, 
because it wasn’t a sticker at that time, even by his 
explanation, because the case went from the day that tes¬ 
timony was, on the 19th, until the 26th. That case had 
only gone two days. 

The Court. No. He said it was on the 23rd. 

Mr. Offutt. The 23rd is when he talked to Officer Gipe, 
but that was not the day that his wife talked to him. Tibi 
day his wife talked to him was the day that Officer Gip^ 
testified the first time, which was the 19th, if your Honoy 
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please. The record shows that on the 19th, which was a 
Friday, of the preceding week, the case started, and we 
got a jury and it went on to the 18th, and Thursday and 
Friday, and then went over until Monday, and on Tues¬ 
day, with four days intervening, that is when Officer Gipe 
saw—between the 19th and the 23rd, five days there. That 
is when he saw the Marshal. 

The Court. My question to you was, assuming as true 
that she said those things to her husband, where is there 
grounds for a new trial? 

Mr. Offutt. On the basis that she was biased. , 
231 The Court. Now, there is one other case in the de¬ 
fendant’s memorandum on the point. There was a 
motion for a new trial was sought, and it was refused, 
where one of the jurors during the pendency of the case, 
made comment indicating an unfavorable opinion in the 
case of the losing party. 

The Court said: 

“While the conduct of the juror was improper, it 
appears that no attempt was made to influence him. 
The claim of appellant is that the evidence shows that 
the juror had formed an unfavorable opinion of the 
plaintiff’s case before the testimony in her behalf had 
been concluded. We think that many, if not all, jurors 
have impressions as the case proceeds. It is to be 
expected. These impressions must be made and often 
are changed on a full hearing of the evidence and in¬ 
structions by the Court. The statements made by the 
juror were incidental to the discussion about expe¬ 
diting the school children, and there was no explana¬ 
tion of prejudice. He was not acquainted with the 
party. We think the trial judge did not abuse his 
discretion.” 

Now, that is the law as it has been presented to me, and 
that is exactly what you have here. 

The trial has been made. We cannot wrap jurors in 
cellophane, you know. 
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232 Mr. Offutt. Well, that is right, if your Honor 
please, but that is not this exact case. 

The Court. It is very close to it. 

Mr. Offutt. Why would a husband—now, if your Honbr 
please, we don’t have a marshal—does your Honor f^el 
that this Marshal, who was sued, and three Marshals wejre 
sued, didn’t have any feelings? That is true, he sajps 
none. But does your Honor feel—and why would h 

The Court. When did Mr. Colpoys die? 

Mr. Offutt. When did he die? 

The Court. He was the one who was sued. 

Mr. Offutt. No, your Honor, I sued four of them. I 
sued Hare, who is downstairs, and Mr. Ward was one of 
the Marshals. By the way, I didn’t sue him, but he wds 
one of them, and he testified. There were five of them thit 
testified in this. Mr. Kearney testified. We didn’t she 
him. We didn’t sue the District Attorney. Mr. Fihel^y 
testified in this case. He said, if your Honor please, in 
this case, that he had told them they had a right to break 
in. This case has more ramifications than just like thi$, 
this whole Court was in an uproar. 

The Court. No, I don’t think it was. 

Mr. Offutt. During that time, your Honor, I was likb 
some contagious disease walking down in that Marshal’s 
office. 

If your Honor please, ever since that time I have 

233 had directed verdicts, where she sued the Marshals. 
In fact, two of the Marshals were discharged ancjl 

they sued the Marshals and directed verdicts were had, 
and here I come in and get a verdict too. 

But, if your Honor please, here is the point, and I say. 
if your Honor please, you just have to see it. We have 
shown some evidence here. 

The Court. I cannot see it. You are asking me to drav[ 
conclusions on mere suspicion that you assert. 

Mr. Offutt. Suspicion? 

The Court. Yes. You want me to draw the conclusio 
because the Marshal was sued seven years ago, that thd 
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Deputy Marshal carried that grudge so far that he would 
attempt to influence his wife on the jury in a case in 
which you appeared as plaintiff. . 

Now, that is what you want me to do. 

Mr. Oflfutt. If your Honor please, you saw the juror. 
You saw the Marshal. 

The Court. I saw them. 

Mr. Oflfutt. You had a chance to observe him and listen 
to his answers. 

The Court. I did. 

Mr. Oflfutt. You saw the juror, Mrs. Wardell. 

The Court. I saw her. 

Mr. Offutt. Now, if your Honor please, does your 
234 Honor feel that they could discuss a thing like this 
and not know with certainty whether his wife told 
him that I was the lawyer in the case or not? 

The Court. I do not think people take these cases as 
seriously as you think they do. 

Mr. Oflfutt. You say suspicion. But, if your Honor 
please, how can you look into a case like this without—you 
say maybe it is mere suspicion, but I don’t think it is 
mere suspicion, but it is mere coincidence, if your Honor 
please. Here is a man that is a Marshal here, and, mind 
you, they talk about whom—not two—not all the buddies, 
but they talk about two of them, Gipe and Duvall. Oster- 
man is in here. If she makes a practice of talking about 
all the policemen, that is one thing, but he is no pal and 
no buddy. 

The Court. It is incredible to me, Mr. Oflfutt, if he car¬ 
ried that grudge and tried to influence his wife so that 
you would loss this case, why he would talk about it over 
in the corridors of the Courthouse. I think if you believe 
it is true that he was just doing a lot of talking, like a 
lot of people. 

Mr. Oflfutt. If your Honor please, I am talking to you 
as a lawyer of this Court, an officer of this Court. I know 
what went through here and I know just what occurred, 
and I am telling you that during the course of this trial I 
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served a subpoena down there and they would make 

235 these statements as I would walk out. I couldh’t 
hear them. I would hear them as they went out. 

They would say, “There is that guy.” 

They would say, “There is that guy that sued us and 
then w T ants us to serve summons.” 

That took a long time to overcome. Right in the trial 
I would hear it. 

But, if your Honor please, here is a man, what reasdm 
would he have to contact his wife and ask about the case? 
Why, he knows that is not supposed to be done. He gives 
no real explanation of it, if your Honor please. His ex¬ 
planation is that he didn’t know what she was sitting on, 
yet she had been sitting for sixteen days on the jury. She 
sat on two other civil juries. He is not just a person 
that knows nothing about the Court. He knows that you 
are on the civil jury or the criminal jury, and there is tlie 
lady that sat on two cases before. She says she re¬ 
members one, but it may have been two. 

If your Honor please, she remembers these other de¬ 
tails with pretty good clarity, and then in this case yqu 
have a woman who takes the stand, and if you say, as¬ 
sume this is true, that Gipe has no interest in this case— 
and, if your Honor please, there is another coincidental 
thing in this: I don’t mean to say anything to my brother 
counsel, I know Mr. Boyd, and I have the highest respect 
for him, but it did seem odd that in the line of M:\ 

236 Boyd’s questioning of Mr. Gipe, that he didn’t know 
—at least, I didn’t think he knew anything abobt 

anybody else. He was asking why he didn’t report that 
to the parties, and all the time he knew and I didn’t knoV 
that he himself had had it reported to him through Mi*. 
Cullins. 

Now, that is an amazing thing. That may not be sus¬ 
picious to you. I don’t mean suspicious of improper con¬ 
duct—I don’t blame him for not telling me, because he 
knew right way that if I had that information—and he 
knew it some time—he knew it at the time, and at the 
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time, to have eliminated any of this question (except by 
innuendo, trying to make it appear that I knew about it; 
the time to eliminate it was to tell the Court right then 
or to let me know, or to find out from Gipe whether he had 
let me know. He knew that I didn’t know, and he knows 
it right now that I didn’t know it. You bet your life I 
wouldn’t come in here and file a dilatory motion like this. 
I am not fit to practice if I do anything like that. 

Nor should any lawyer hold anything like that, and try 
to raise the issue later on, and then cast the innuendo, 
and wait to get a second bite of the cherry by a new 
trial. That is ridiculous. He has thoroughly investigated 
it by Lieutenant Liverman, and the way I got this in¬ 
formation is set forth in my affidavit. 

As soon as he raised the point in opposition I filed an 
affidavit under oath and stated how that came, and 
237 he has thoroughly investigated it, and I was very 
careful not to talk to anybody, especially Gipe, after 

that. 

And that is the way this thing comes in. As a matter of 
fact, Gipe was subpoenaed by them and I didn’t even 
subpoena him. The record will show it. 

When I found he was subpoenaed, I did not bother him. 

So here is a thing where Gipe says it happened. So 
you have got to say, if you say that is a fact, that Mrs. 
Wardell falsified, because she unequivocally said she didn’t 
say that. 

Then what do they do ? They don’t say ‘ ‘ stinker. ’ ’ They 
say ‘‘sticker.” 

Only on the case two days, a case that is a “sticker.” 

The case lasted from the 16th to the 26th, and on that 
day it was the 19th, and she went home that night and 
told her husband, and she told her husband then—why 
does he wait until the 23rd. 

She doesn’t tell him she saw him. That doesn’t ring 
true, your'Honor, that he would not discuss this matter 
with his wife. 

And about the four witnesses. 
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And, if your Honor please, you have got to think of this 
in that light. Here is an argument made to the jury by 
Mr. Boyd. Mr. Boyd knew at that time he made the ar¬ 
gument that he was addressing this argument to whom? 
He had a superior knowledge of me in this case. Hp 

238 knew that there was a juror on there which I didn^t 
know, and as an officer of the Court, I think it is n<^t 

exactly leaving us on an even keel, and that goes back tj) 
this point that I made; arguing improper conduct, about 
the tactics pursued in this case, tied up for nine days, 
these witnesses. And casting influence by indirection on 
the veracity of these witnesses. Saying it was false, 
and that Offutt made misrepresentations. 

Then who is he talking to, juror Wardell, because b 
knows Wardell has already made his statement that fou 
years ago they didn’t have a witness and now Offutt come: 
up with a lot of witnesses. The exact words that he used 
to that jury, if your Honor please—the exact words. 

And then he said, “I took the witnesses one by one,” an<J. 
it is right here in the argument. 

I have the whole argument typed up. “One by one.” 
And I broke them down and showed the falsity of theii: 
testimony. 

And then Offutt, by misrepresentations—and that hs 
when I objected, and that was the reason I objected, no ; 
knowing that he was addressing, talking to a witness thai; 
he—a juror, right on the jury, he knew that juror had 
expressed her opinion to this Marshal. I didn’t know ifj. 

And here he was talking right in the jury room, walking 
right into the jury box; something that had happenec 
outside of the jury room, extraneous matter to the jury, 
and I say, if your Honor please, it is straining corn - 

239 mon sense to say that that Marshal, Mr. Wardell^ 
could read these things in the paper and know that 

was the lawyer that sued the Marshal, know that I ha 
gotten two judgments, know the situation there, and no 
say one word to his wife. It is inconceivable that his wifq 
would discuss with him these matters relating to the Mar- 
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shals and would not have discussed with him this matter 
of the Marshals being sued when that paper was in there, 
and I say a juror like that, under the voir dire and under 
the law, should have divulged to us, should have said that 
she had a feeling about that. She knew of it. 

It may develop during the trial it didn’t come out until 
then. I say to your Honor, this is certainly something 
your Honor just cannot pass up like that, and I say, your 
Honor, that it is misconduct; that surely it is not just sus¬ 
picion; it is founded upon evidence that you have got to 
draw reasonable inferences from. If this lady falsified, 
and that is true, and I say she did, she didn’t ring true, 
and Mr. Boyd, for the defendant, applied the whole argu¬ 
ment, knowing that that juror had that feeling. 

It is all right for a juror to have some opinion,'but not 
to close her eyes to it. She closed everything out of this 
case. It is very evident. And the only way we could go in 
and show it, your Honor, is by what she said in the jury 
room, after she got this outside influence about her hus¬ 
band ; that is the only reason she was influenced. 
240 And if your Honor please, just look at this: Why 
would she call Mr. Boyd afterward? Why would 
she refuse to tell me when I am talking to her about it? 

Then her husband says, ‘‘Don’t call Mr. Boyd,” and she 
calls him right up to find out if she was going to get into 
trouble, and that is just the reason why. It is very ob¬ 
vious. She said no, of course. 

Mr. Boyd is here, and he knows what she said to him. 

The Court. You are the one that was making the trouble 
for her. She wouldn’t call you about it. 

Mr. Offutt. Yes, but is it believable, if your Honor please, 
that she would not ask Mr. Boyd and Mr. Boyd would not 
tell her if he would talk to her three times, that he would 
not tell her what was in that affidavit? 

Mind you, this affidavit does not say anything about 
Mr. Wardell doing anything improper. It talks about the 
juror doing something improper. 
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So here you can show Mr. Wardell, by bringing him o\jer 
here, the thing which he didn’t have to bring him over 
to show. I have a copy. He was served with it. 

Mr. Boyd. You did not serve me with a copy, Mr. Offutt. 

Mr. Offutt. On the affidavit. 

Mr. Boyd. No, you did not. 

Mr. Offutt. Certainly we did. 

Mr. Boyd. You did not. 

241 Mr. Offutt. It was sent to him. 

Mr. Boyd. I had to come down to this Court aJid 
get a copy and dictate it over the telephone to my stenog¬ 
rapher in order to get a copy. 

Mr. Offutt. These things have been delivered personally. 
I don’t know whether he would get it, but it certainly w?is 
sent out. 

But, if your Honor please, what I am talking about is 
that here is a juror who calls Mr. Boyd up, and she says 
he didn’t tell her what it was all about and she didn’t ask 
him whether she could get in trouble, and I say common 
sense tells us, of course she asked him that, because she 
knew that I had charged her with misconduct. 

So, if a juror will falsify over a thing like that, your 
Honor must see that we were deprived of a fair trial by 
twelve jurors. This was misconduct of that juror, and she 
was biased. 

Mr. Boyd. I have no response to make, if the Court 
please. 

The Court. Well, Mr. Offutt, I must take into con¬ 
sideration Rule 61 of the Federal Rules of Civil Procedure, 
and that Rule provides as follows: 

“No error in either the admission or the exclusion 
of evidence and no error or defect in any ruling or 
order or in anything done or omitted by the court or 

242 by any of the parties is ground for granting a new 
trial or for setting aside a verdict or for vacating, 

modifying or otherwise disturbing a judgment or or¬ 
der, unless refusal to take such action appears to the 
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court inconsistent with substantial justice. The court 
at every stage of the proceeding must disregard any 
error or defect in the proceeding which does not 
affect the substantial rights of the parties/’ 

Now, I am not aware of any error I committed during 
the trial. Nothing you have said to me today, Mr. Offutt, 
has convinced me that I did commit error. But if I did, 
the errors that you referred to, in my opinion do not affect 
the substantial rights of the parties, and therefore I must 
disregard any such evidence. 

Now, so far as the charge of misconduct by the juror 
is concerned, I am of the view that even assuming the 
facts to be true—and there is nothing here to substantiate 
that the facts are true, except the hearsay testimony from 
Gipe—that nevertheless, under the authorities stated and 
cited, that is not sufficient to justify granting a new trial. 

Accordingly, the motion for new trial will be denied. 







